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Docket Entries 


Date PROCEEDINGS 


1965 Deposit for cost by 

Oct. 29—Complaint, appearance, Affidavit filed 

Oct. 29—Summons, copies (8) and copies (7) of Complaint 
issues #8 Ser 11-5-65, #£1-7 Ser 11-1-65 

Nov. 22—Motion of defendants for extension of time to 
answer or otherwise respond; c/m 11-22-65; P&A’s; 
MC Appearance of Chester H. Gray, John A. Earnest 
and Robert R. Redmond. filed 


Dec. 2—Order extending time for defendant to file answer 
until December 13, 1965. (N) McGarraghy, J. 


Dec. 13—Answer of defendants to complaint; ¢/m 12-13-65; 
Appearance of Milton D. Korman, John A. Earnest & 
Robert R. Redmond. filed 


Dec. 13—Calendared (N) AC/N 


1966 


Aug. 17—Appearance of Bruce S. Mencher, attorney for 
defts. filed 


Oct. 27—Called. Assistant Pretrial Examiner 


1967 
Mar. 27—First notice under Rule 13. 


Apr. 28—Cause Dismissed Under Rule 13 as of 4/27/67. 
(ACN) By Clerk 

Jun. 9—Motion of pltff to vacate dismissal and to rein- 
state cause; c/m6/7;P&A;M.G. filed 

July 12—Order vacating dismissal; reinstating action. (N) 
(AC/N) 

Oct. 31—Appearance Thomas C. Bell as attorney for defts. 
and withdrawal of appearance of Bruce S. Mencher. 
(AC/N) filed 
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Dec. 12—First Notice Under Bule 13 


Dee. 15—Certificate of readiness by pltff. ¢/m 12/14/67 
filed 


1968 


Feb. 9—Consent order removing case from Ready Calendar 
and granting leave to file amended complaint within 
30 days. AC/N (N) Gesell, J. 

Mar. 8—Stipulation extending time for pltff to file amended 
complaint to and ineluding March 14, 1968. (FLAT) 
Curran, CJ. 

Mar.15—Stipulation extending time to file amended com- 
plaint to and including March 18, 1968. (FIAT) 
McGuire, J. 

Mar. 18—Amended complaint adding Sylvia K. Nash as 
pltff and Walter EK. Washington, as Mayor-Commis- 
sioner of Washington, D.C. a deft; c/m 3-18-68. filed 


Apr. 4—Answer of deft #8 to amended complaint; ¢/m 
4-4-68. filed 


Apr. 4—Answer of deft #9 to amended complaint; ¢/m 
44-68. filed 

Apr. 4—Answer of defts 1, 2, 3 and 7 to amended com- 
plaint; ¢/m 4-468. filed 

Jul. 2—First Notice under rule 13 

July 23—Certificate of Readiness by pltfis.; ¢/m 7-22-68, 
filed 


1969 

Jan. 22—Pretrial Proceedings Assistant Pretrial Ex- 
aminer 

Feb. 19—Oral motion of pltff. to remove case from ready 
calendar granted; pltff. to have 30 days to amend com- 
plaint; to add District of Columbia as deft. (Order to 
be presented) (Rep. Martha Miller) Waddy, J. 
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Feb. 26—Order removing case from ready calendar; pltfs. 
to have 30 days from date of this Order to file addi- 
tional proceedings. AC/N(N) Waddy, J. 


Mar. 26—Motion of pltfs. for leave to file 2nd Amended 
Complaint; P & A; Exhibit; c/m 3-25-69; M.C. filed 


Apr. 23—Order granting leave to file 2nd amended com- 
plaint. (N) McGuire, J. 


Apr. 24—Second amended complaint adding The District 
of Columbia, a body corporate as deft. filed 


May 5—Motion of D. of C. to dismiss 2nd amended com- 
plaint as to D. of C. P&A; c/m 5/5/69. M.C. Appear- 
ance of Herbert B. Pair, John A. Earnest and Thomas 
C. Bell. filed 


May 5—Motion of defts. to dismiss 2nd amended complaint 
as to all parties; P&A;c/m 5/5/69. M.C. filed 


May 22—Opposition of pltffs. to motion to dismiss 2nd 
amended complaint; affidavit; Exhibit A thru I; c/m 
5/21/69. filed 


Jun. 25—Answer of Defts #1, 2, 3, 7, 8 and 10 to Second 
Amended Complaint; ¢/m 6/25/69. Appearance of 
Herbert B. Pair, John A. Earnest, and Thomas C. Bell. 
filed 


June 27—Order denying motions of defts to dismiss the 
Second Amended complaint as to all defts. (N) 
Smith, J. 


Nov. 6—Called: (Rep. Martha Miller) Waddy, J. 


Nov. 6—Certificate of Readiness per all counsel. N/AC 
filed 


Dec. 9—Pretrial Proceedings Asst. Pretrial Examiner 


1970 

Jan. 14—Hearing begun; respited until Jan. 15, 1970. 
(Rep. Gloria Horning) Green, J. 

Jan. 15—Hearing resumed & concluded; taken under ad- 
visement. (Rep: Gloria Horning) Green, J. 

Mar. 6—Memorandum; Findings of Fact, Conclusions of 
Law and Order entering judgment for pltfs. vs. defts. 
in the sum of $305.28 and assessing costs vs. defts. (N) 
Green, J. 
Mar. 16—Motion of Pltffs. for new trial or for reconsider- 
ation; P & A; Affidavits; ¢/s 3-16-70; M. C. filed 
Mar. 26—Supplemental Memorandum in support of Pltf’s 
motion for rehearing; ¢/m 3/26/70; Maps 1,2&3 filed 

Apr. 22—Second supplemental memorandum in support of 
pltf’s motion for rehearing; exhibit; ¢/m 429-70, 
filed 


May 1—Opposition of deft. District of Columbia to mo- 
tion of pltf. for new trial or for reconsideration; ¢/m 
5-1-70. filed 

May 1—Exhibit of pltf. in support of pltfs. motion for re- 
hearing. filed 

May 7—Additional memorandum in support of motion for 
new trial or for reconsideration; affidavit; c/m 5-4-70, 
filed 

May 28—Order denying pltf’s motions for a new trial or 
for consideration, (N) Green, J. 

May 28—Memorandum of law of pltf. filed 

May 28—Trial memorandum of deft. D of C in support of 
motion for judgment. filed 

Jun 10—Notice of Appeal by pltfs. from order of 5-28-70; 
cepy mailed to Thomas C. Bell. Deposit $5.00 by Thorup 
filed 

Jul 9—Motion of pltf. to extend time to file record on ap- 
peal; P&A; ¢/m 7/9/70; M.C. filed 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 
Donan S. Nasu, 1816 Bryant Street, N. E., 
Washington, D. C., Plaintiff 
v. 


Water M. Tosrryer, Commissioner, District Building, 
Washington, D.C. 


Cuaztes M. Duxe, Commissioner, District Building, 
Washington, D. C. 


Joun B. Duncan, Commissioner, District Building, 
Washington, D. C. 


As members of the Board of Commissioners of the 
District of Columbia 


and 


Watrter M. Tosrrver, District Building, Washington, D. C. 
Cuanrtzs M. Duxz, District Building, Washington, D. C. 


Joun B. Duncan, District Building, Washington, D. C. 


Grorce B. Harrzoe, Director, National Park Service, 
C Street between 18th & 19th Sts., N.W., 
Washington, D. C. 

J. Gzorce Stewart, Room SB 15, United States Capitol 
Building, Washington, D. C. 

As Members of the Zoning Commission of the 
District of Columbia, Defendants 


Complaint (Equitable Relief) 
Count I 


1. The jurisdiction is based upon Section 11-306, District 
of Columbia Code (1961 Ed.). Plaintiff, Donald S. Nash, 
is a citizen of the United States and a resident of the Dis- 
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trict of Columbia. Individual defendants are citizens of 
the United States and residents of the District of Columbia, 
and are sued in their official capacity as Commissioners of 
the District of Columbia and as members of the Zoning 
Commission of the District of Columbia. 


2. Donald S. Nash is the owner of Lots 132 through 137, 
144 through 153, and 849 through 852, in Square 620 in the 
District of Columbia, which said lots comprise almost the 
whole of the subject square and abut on both sides the 
alleys thereof, as is shown by the plat attached hereto. 


3. Plaintiff purchased said property on September 28, 
1956, and has owned said property continuously since that 
time. 


4. On or about March 1, 1957, plaintiff petitioned the 
defendant Commissioners of the District of Columbia, in 
accordance with District of Columbia Code (1961 Ed.) §7 
Sec. 305, to close certain alleys in Square 620, said alleys 
abutting Lots 132 through 137; 144 through 153, and 849 
to 852, being described as A and B on the plat attached 
hereto. In connection with the closing of said alleys the 
defendant Commissioners requested that plaintiff deposit 
certain monies for the closing and abandonment of water 
mains located therein. Said monies were deposited by 
plaintiff on March 1, 1957 and additional monies were de- 
posited on December 2, 1959, the water mains abandoned, 
the alleys physically closed and, pursuant to a permit issued 
by the defendant commissioners on December 17, 1957, the 
entire property enclosed with a brick wall and a driveway 
constructed. Subject property has been used as a parking 
lot since November, 1957. 


5. On or about March 26, 1960, plaintiff was informed by 
defendants, their agents and/or servants that since all re- 
quirements for said closing had been satisfied, the return 
of his deposit was recommended and forthwith said deposit 
in the amount of $560.00 was returned to the plaintiff. 
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6. Early in 1965, the plaintiff, through his broker, entered 
negotiations with the District of Columbia Redevelopment 
Land Agency for the sale of said property. It was at this 
time that the plaintiff was informed by the Redevelopment 
Land Agency that he did not own the 3287.2 square feet 
comprising the alleys in Square 620 which he had been led to 
believe had been closed by defendants. 


7. Upon receipt of this information, plaintiff inquired of 
the District of Columbia Surveyor as to the closing of the 
alleys, and was told by letter dated July 23, 1965, that said 
closing had been recommended against by an advisory 
group, the Coordinating Committee of the National Capital 
Planning Commission at the behest of the District of Colum- 
bia Redevelopment Land Agency on July 26, 1960, and that 
no action had been taken concerning said closing. Plaintiff 
had never been informed that said alleys were not closed 
and, in fact, acted in reliance upon the information that 
they had been closed, having been told by defendants, their 
agents and/or servants that he had satisfied all require- 
ments for said closing and having his deposit returned. 


8. Plaintiff avers on information and belief that the 
closing of alleys in the District of Columbia on behalf of 
abutting ownerships has been and is a summary proceed- 
ing, denied only in those instances where the service or 
convenience of other ownerships might be impeded or the 
health and safety of others affected; that the only other 
affected ownership herein had consented to the closing of 
the alleys and that no health or safety factor was involved; 
and that the failure of the defendants to further act upon 
the request of the petitioner was arbitrary and capricious 
and without any valid basis. 


Count IT 


1. Long prior to the purchase of the subject property by 
the plaintiff in 1956, the property had been zoned second 
commercial (equivalent to the present C-2). Because of its 
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value as property zoned second commercial, the plaintiff 
had purchased it knowing of the greatly limited amount of 
this type of land in the District of Columbia. Subsequently 
in May of 1958, over the objections of the plaintiff, the 
defendants inaugurated the so-called Lewis Plan for zoning 
in the District of Columbia whereby plaintiff’s land became 
zoned as R-4 and as such its value diminished by approxi- 
mately 75%. 


The aforesaid downzoning was arbitrary, capricious and 
confiscatory of plaintiff’s real property rights; and was 
erroneous in that the residential zoning thus created was 
surrounded by mixed commercial uses and vanishing resi- 
dences. Since the Lewis Plan no residences have been built 
in this area and second commercial uses have multiplied. 
It would be economically impossible to improve the subject 
property within the zoning prescribed by the Lewis Plan. 


2. On September 6, 1958, plaintiff made application to 
the Zoning Commission of the District of Columbia to re- 
zone the property from R-4 to O-2, citing the above reasons. 
This application for rezoning was denied without a hearing. 


3. Plaintiff’s second application, on December 1, 1958, 
was also denied without a hearing. The plaintiff avers that 
the rezoning was denied because of a pending or planned 
taking of the subject property by the District of Columbia 
Redevelopment Land Agency as a urban renewal area. 


4. By virtue of the Lewis Plan downzoning of the plain- 
tiff’s property in 1958 from C-2 to R-4, and the refusal of 
the defendant zoning commission to act upon plaintiff’s 
applications in 1958 to rezone said property to C-2 the 
value of the property has been frozen for a period of 
almost 8 years, and this freezing has effectively deprived 
the plaintiff of highest and best use of his property and 
constitutes a taking of property without just compensation 
or due process. 
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Wueneror:, plaintiff prays: 


1. That this Court issue on Order directing the defend- 
ants to close said alleys in Square 620 in accordance with 
plaintiff’s petition dated March 1, 1957. 


2. That this Court issue an Order directing that the sub- 
ject property be rezoned from R-4 to C-2 or in the alterna- 
tive to R-5-C. 

3. And for such other and further relief as to this Court 
may seem just and necessary. 


Hannan, Castretto & Bertow, 


Wuuum T. Hannan, 
Attorney for Plaintiff, 
637 Woodward Building, 
Washington, D. C. 20005 


District or CoLUMBIA, ss: 


I, Dowaxp §. Nasu, being first duly sworn on oath depose 
and say that I have read the foregoing complaint by me 
subscribed; that I know the matters and things therein 
contained, that the matters and things stated by me as true 
are true, and those stated upon belief and information I 
verily believe to be true. 


Dowatp S. Nas 


Subscribed and sworn to before me this 
October, 1965. 


My Commission Expires: 


Notary Public 
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Affidavit 
Distaicr or Cotumata, ss: 


Donatp S. Nasz, being first duly sworn on oath, deposes 
and says as follows: 


1. That he is the owner of Lots 132 through 137, 144 
through 153, and 849 through 852 in Square 620, having 
purchased said property on September 28, 1956, and has 
operated a parking lot on the said lots since November 
1, 1957. 


2. That on March 5, 1957, in preparing the property as a 
parking lot, he petitioned the Commissioners of the District 
of Columbia to close the alleys located within and sur- 
rounded by the property which he owned. 


3. That certain deposits were required by the District 
of Columbia and deposited with the District of Columbia 
relative to the alley closings. Having fulfilled all the stated 
requirements, he was notified by certain agents or employees 


of the District of Columbia that his deposits would be 
returned and the alleys closed. 


4. That the deposits were, in fact, returned and, acting 
in reliance upon the fact that the alleys were closed, your 
affiant razed the improvements on the subject property, 
constructed a brick wall enclosing the entire area, surfaced 
the area and made other improvements necessary for con- 
verting said lots toa parking area, 


5. That in 1965 while negotiating for th 
erty, your affiant was info 


6. That upon inquiry, your affiant was informed by the 
District of Columbia Surveyor’s Office that the closings had 
been disapproved by the Coordinating Committee of the 
National Capitol Planning Commission on July 26, 1960, 
and that no further action had been taken. Further your 
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affiant was informed that certain deposits held since 1957 
would be refunded upon application to the proper authori- 
ties. 

7. That at no time during the eight years from 1957 to 
1965 was your affiant informed by anyone that the subject 
alleys had not been officially closed as requested and, in 
fact, relied upon representations by certain of defendants 
agents or servants that the alleys had been closed. 


Donat S. Nasx 


Subscribed and sworn to before me this 
, 1965. 


[Filed December 13, 1965] 


IX THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Action No. 2710-65 


Answer of Defendants Walter N. Tobriner. Charles M. Duke, 
John B. Duncan. George B. Hartzog. and J. George Stewart 
to Complaint 


Count I 
First Defense 


The complaint fails to state a claim against these de- 
fendants upon which relief can be granted. 


Second Defense 


1. These defendants admit the existence of Section 
11-306, D. C. Code, 1961 Edition, as alleged in paragraph 
numbered 1 of Count I of the complaint, but deny that this 
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Court has jurisdiction solely by reason thereof. Insofar 
as material, these defendants admit the remaining allega- 
tions contained in said paragraph. 


2 and 3. These defendants deny the allegations con- 
tained in paragraphs numbered 2 and 3 of Count I of the 
complaint. 


4. For answer to the allegations contained in sentences 1, 
2 and 3 of paragraph numbered 4 of Count I of the com- 
plaint, these defendants rely upon the official records of 
the District of Columbia. If further answer be required, 
the matters contained therein, as alleged, are denied. These 
defendants are without knowledge or information sufficient 
to form a belief as to the allegations contained in the last 
sentence of that paragraph. 


5 and 6. These defendants are without knowledge or 
information sufficient to form a belief as to the truth of 
the matters alleged in paragraphs numbered 5 and 6 of 
Count I of the complaint. 


7. These defendants admit the allegations contained in 
the first sentence of paragraph numbered 7 of Count I of 
the complaint and are without knowledge or information 
sufficient to form a belief as to the truth of the remaining 
allegations contained therein. 


8. These defendants deny the allegations contained in 
paragraph numbered 8 of Count I of the complaint. 


Further answering the allegations contained in Count I 
of the complaint, these defendants deny all allegations not 
specifically admitted or otherwise answered. 


Third Defense 


These defendants aver that Count I of the complaint is 
barred by the Statute of Limitations and the doctrine of 
laches. 


14 


Fourth Defense 
These defendants aver upon information and belief that 
plaintiff was, for many years, aware of the fact that said 
alleys had not been closed, as alleged, and that this knowl- 
edge is a legal bar to the commencement of Count I of the 
complaint. 


Fifth Defense 


The defendants Hartzog and Stewart are not members 
of the Board of Commissioners, D. C.; have no control or 
authority respecting the closing of alleys within the Dis- 
trict of Columbia and, therefore, request that Count I of 
the complaint be dismissed as to them. 


Siath Defense 


These defendants aver upon information and belief that 
plaintiff is not the owner of the property described in the 
instant complaint and, therefore, he has no standing to 
maintain this action. 

Count IL 
First Defense 


The complaint fails to state a claim against these de 
fendants upon which relief can be granted. 


Second Defense 


1. For answer to the allegations contained in paragraph 
numbered 1 of Count II of the complaint, these defendants 
rely upon the official zoning maps and plats of the District 
of Columbia for the years referred to in that paragraph; 
admit that the Lewis Plan for zoning in the District of 
Columbia became effective in May, 1958, and deny the 
remaining allegations contained therein which are nothing 
more than conclusions of the pleader. 

2. For answer to the allegations contained in paragraph 
numbered 2 of Count II of the complaint, these defendants 
rely upon the official records of the Zoning Commission of 
the District of Columbia. 
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c=} 
complaint, these defe 
of : 2 


in said paragraph. 
4. These defendants deny the allegations contained in 
paragraph numbered 4 of Count IT of the complaint, 


Further answering Count II of the complaint, these de- 
fendants deny all allegations not Specifically admitted or 
otherwise answered. 


Third Defense 


These defendants aver that Count IT of the complaint is 
barred by the Statute of Limitations or by laches, 


Fourth Defense 
These defendants aver upon information and belief that 


plaintiff is not the owner of the property described in the 
instant complaint and, therefore, he has no standing to 
maintain this action. 


/8/ Muton D. Korman 
Milton D. Korman 
Acting Corporation 
Counsel, D. C. 
/s/ Joux A. Ragnesr 
John A. Earnest 
Assistant Corporation 
Counsel, D. C. 
/8/ Roxsert R. Repvow 
Robert R. Redmon 
Assistant Corporation 
Counsel, D. C. 
Attorneys for Defendants 
District Building 
Washington, D. C., 20004 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Civil Action No. 2710-65 
Amended Complaint 


1. Jurisdiction of this Court is based upon 11-521 of the 
District of Columbia Code (1967 Ed.). Plaintiffs Donald 
§. Nash and his wife, Sylvia K. Nash are citizens of the 
United States and residents of the District of Columbia, 
Individual defendants are citizens of the United States and 
residents of the District of Columbia and are sued in their 
official capacity as Commissioners of the District of Colum- 
bia and members of the Zoning Commission of the District 
of Columbia and Walter E. Washington as Mayor-Com- 
missioner of the District of Columbia. 


2. On or about September 28, 1956 plaintiffs purchased 
lot 132 through 137, 144 through 153, 849 through 852 in 


square 620 in the District of Columbia which said lots 
comprised almost the whole of the subject square and abut 
on both sides the alley thereof, as is shown by the plat at- 
tached hereto. 


3. On or about March 1, 1957 plaintiffs petitioned the 
Commissioners of the District of Columbia in accordance 
with the applicable provisions of the District of Columbia 
Code then and there in force to close certain alleys in 
Square 620, said alleys abutting said lots 132 through 137, 
144 through 153 and 849 through 852 being described as 
A and B on the plat attached hereto. In connection with 
the closing of said alleys the defendants, their agents and/ 
or servants requested that plaintiffs deposit certain monies 
for the closing and abandonment of water mains located 
therein. Said monies were deposited by plaintiffs on 
March 1, 1957 and additional monies were deposited on 
December 2, 1959, the water mains abandoned, the alleys 
physically closed and, pursuant to a permit issued by the 
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defendant on December 17, 1957, the entire property en- 
closed with a brick wall and a driveway constructed. Sub- 
ject property has been used as a parking lot since No- 
vember, 1957. 


4. On or about March 26, 1960, plaintiffs were informed 
by defendants, their agents and/or servants that since all 
requirements for said closing had been satisfied, the return 
of their deposit was recommended and forthwith said de- 
posit in the amount of $560.00 was returned to the plain- 
tiffs. 


5. Early in 1965, the plaintiffs, through their broker, en- 
tered negotiations with the District of Columbia Redevelop- 
ment Land Agency for the sale of said property. It was at 
this time that the plaintiffs were informed by the Re- 
development Land Agency that they did not own the 3287.2 
square feet comprising the alleys in Square 620 which they 
had been led to believe had been closed by defendants. 


6. Upon receipt of this information, plaintiffs inquired 


of the District of Columbia Surveyor as to the closing of 
the alleys, and was told by letter dated J uly 23, 1965, that 
said closing had been recommended against by an advisory 
group, the Coordinating Comittee of the National Capital 
Planning Commission at the behest of the District of Colum- 
bia Redevelopment Land Agency on July 26, 1960, and 
that no action had been taken concerning said closing. 
Plaintiffs had never been informed that said alleys were 
not closed and, in fact, acted in reliance upon the informa- 
tion that they had been closed, having been told by defend- 
ants, their agents and/or servants that they had satisfied 
all requirements for said closing and having their deposit 
returned. 


7. On October 29, 1965 the District of Columbia Rede- 
velopment Land Agency filed a Complaint and Declaration 
of plaintiffs located in Square 620 as hereinbefore desig- 
nated and the alley contained therein. 
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8. On June 8, 1966 a jury trial was commenced to deter- 
mine the value of the property acquired by condemnation, 
designated D.C. #33-65. The trial court excluded evidence 
as to the value of the area comprised by the alley and also 
excluded evidence relating to the value of the said property 
unbisected. 


9. Plaintiffs aver on information and belief that the 
closing of alleys in the District of Columbia on behalf of 
abutting ownerships has been and is a summary proceed- 
ing, denies only in those instances where the service of con- 
venience of other ownerships might be impeded or the 
health and safety of others affected; that the only other 
affected ownership herein had consented to the closing 
of the alleys and that no health or safety factor was in- 
volved; and that the failure of the defendants to further 
act upon the request of the petitioners was arbitrary and 
capricious and without any valid basis. 


Wuenzerore, the premises considered, plaintiffs pray: 


1. That defendants be directed to pay to plaintiffs an 
amount equivalent to the difference between the fair mar- 
ket value of said property as determined heretofore by the 
jury in D. C. +#33-65, and the fair market value of said 
property unbisected by said alleys. 


9. And for such other and further relief as to the Court 
may seem just and necessary. 


Hannan, Castietto & Berow, 

/s/ Wr11aMm T. Hannan, 
William T. Hannan, 
Attorney for Plaintiffs, 
637 Woodward Building 
733—15th Street, N.W. 
Washington, D. C. 20005 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT oF COLUMBIA 


Civil Action No. 2710-65 


Answer of Defendant J. George Stewart to the 
Amended Complaint 


First Defense 


The amended complaint fails to state a claim against 
defendant J. George Stewart upon which relief can be 
granted. 


Second Defense 


Defendant J. George Stewart admits that he is a mem- 
ber of the Zoning Commission of the District of Columbia, 
Since plaintiffs do not allege improper action on the part 
of this defendant, of by the Zoning Commission, the com- 
plaint as to defendant Stewart should be dismissed. 


/s8/ Cuantzs T. Duncan 
Charles T. Duncan 
Corporation Counsel, D. C. 


/s/ Joun A. Barnesr 
John A. Earnest 
Assistant Corporation Counsel, 
D. C. 


/s/ Tomas OC. Betz 
Thomas C. Bell 
Assistant Corporation Counsel, 
D. ©. 


Attorneys for Defendant Stewart 
District Building 
Washington, D. C. 20004 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 


Answer of Defendant Walter E. Washington 
to Amended Complaint 


First Defense 


The amended complaint fails to state a claim against 
defendant Walter E. Washington upon which relief can be 
granted. Defendant Washington further states that he 
was never served with the original complaint in this cause 
and has never been served with the present amended com- 
plaint. His answer to the amended complaint is condi- 
tionally given unless plaintiffs or the Court consider him 
to be a substitute defendant for the individual members of 
the Board of Commissioners. 


Second Defense 


The amended complaint fails to attribute any wrongful 
act to this defendant and he cannot be held liable for any 
wrongful acts allegedly committed by members of the 
Board of Commissioners of the District of Columbia or 
others. 


Third Defense 
This defendant avers that the amended complaint is 


barred by the Statute of Limitations and the doctrine of 
laches. 


Fourth Defense 
1. This defendant admits the existence of Section 11-521, 


D.C. Code, 1967 ed., as alleged in paragraph numbered 1 
of the amended complaint, but denies that this Court has 
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jurisdiction solely by reason thereof. The amended com- 
plaint does not allege damages sufficient to establish juris- 
diction in this Court. Insofar as material, this defendant 
admits the remaining allegations contained in said para- 
graph. 


2. This defendant is without knowledge or information 
sufficient to form a belief as to the allegations contained 
in paragraph numbered 2 of the amended complaint. 


3. For answer to the allegations contained in sentences 
1, 2 and 3 of paragraph numbered 3 of the amended com- 
plaint, this defendant relies upon the official records. If 
further answer be required, the matters alleged therein are 
denied. This defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions contained in the last sentence of said paragraph. 


4,5 and 6. This defendant denies the allegations con- 
tained in paragraphs numbered 4, 5 and 6 of the amended 
complaint. 


7 and 8. Insofar as material, this defendant admits the 
allegations contained in paragraphs numbered 7 and 8 of 
the amended complaint. 


9. This defendant denies the allegations contained in 
paragraph numbered 9 of the amended complaint. 


Further answering the amended complaint, this defend- 
ant denies all allegations not specifically admitted or other- 
wise answered. 


Further answering the amended complaint, this defend- 
ant says that it fails to contain any allegations that would 
entitle the plaintiffs to the relief requested and, therefore, 
the amended complaint should be dismissed as to him. 
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Fifth Defense 


This defendant states that he is not personally liable 
for damages incident to his performance of duties as Com- 
missioner of the District of Columbia. 


/s/ Cuantes T. Duncan 
Charles T. Duncan 
Corporation Counsel, D. C. 


/s/ Jounx A. Earnest 
John A. Earnest 
Assistant Corporation Counsel, 
D. C. 


/s/ Tuomas C. Bett 
Thomas C. Bell 
Assistant Corporation Counsel, 
D. C. 
Attorneys for Defendant Wash- 
ington 
District Building 


Washington, D. C. 20004 
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[Filed April 4, 1968] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2710-65 


Answer of Defendants Walter N. Tobriner, Charles M. Duke, 
John B. Duncan and George B. Hartzog to the Amended 
Complaint 

First Defense 
The amended complaint fails to state a claim against 
defendants Torbriner, Duke, Duncan and Hartzog upon 
which relief can be granted. 


Second Defense 


The amended complaint fails to state a claim against 
these defendants because they are named as members of the 
Board of Commissioners of the District of Columbia and 
as members of the Zoning Commission of the District of 


Columbia, which positions they no longer occupy. 


Third Defense 


The amended complaint fails to state a claim against 
these defendants as former members of the Zoning Com- 
mission since no action of the Zoning Commission is al- 
leged to constitute a basis for relief. 


Fourth Defense 


The amended complaint fails to state a claim against the 
former defendant Commissioners upon which relief can 
be granted because the alleged wrongful acts took place 
prior to the time these defendants were appointed members 
to the Board of Commissioners of the District of Colum- 
bia. 

Further answering the amended complaint, these defend- 
ants deny all allegations not specifically admitted or other- 
wise answered. 
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Fifth Defense 


Defendants Tobriner, Duncan and Duke state that they 
are not liable for damages incident to their performance 
of duty while members of the Board of Commissioners, 
D. C. 


/s/ CuantEes T. Duncan 
Corporation Counsel, D. C. 


/s/ JoHN A. Harnest 
Assistant Corporation Counsel, 
D. C. 


/s/ THomas C. BELL 

Assistant Corporation Counsel, 
D. C. 

Attorney for Defendants 
Tobriner, Duke, Duncan and 

Hartzog 
District Building 
Washington, D. C. 20004 


* * * * * * 


[Filed January 22, 1967] 
Pretrial Order 


Complaint for damages for failure to close alleys as ap- 
plied for by plaintiff, resulting in diminution of value of 
plaintiff’s land, which was condemned by the United States. 


Unpisputep Facts: 


On March 5, 1957, and thereafter, until the property 
was condemned by the United States, in the name of the 
D.C. Redevelopment Land Agency, plaintiff Donald S. Nash 
was the record title holder of Lots 132 to 137, 144 to 153, 
and 849 to 852, all inclusive, in Square 620 in the District 
of Columbia. 
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Under date of March 5, 1957, plaintiff addressed a letter 
to the Commissioners of the District of Columbia (Ps’ 
PT Exhibit No. 1) requesting the closing of the public 
alleys within the boundaries of said lots, as more fully set 
forth in said letter. 


Plaintiff deposited with the Treasurer of the District of 
Columbia the following sums: 


(1) For the removal of 14 taps to the 3” watermain 
in alley to be closed, $560.00. 


(2) For removal of tap to watermain in Pierce Street 
and serving Lots 135 and 136 in this square, $40.00. 


Said deposits were acknowledged by letter of March 18, 
1957. (Ps’ PT No. 2) 


Under date of December 2, 1959, the Superintendent, 
Office of Planning, Design, and Engineering, District of 
Columbia, addressed a letter to plaintiff (Ps’ PT Exhibit 


No. 3) stating certain requirements imposed by the Dis- 
trict of Columbia as conditions for closing said alleys. 


Under date of April 8, 1959, plaintiff wrote the Super- 
intendent of the Office of Planning, Design, and Engineer- 
ing, stating that he complied with the Superintendent’s re- 
quest that said lots be combined into a single lot. (Ps’ PT 
Exhibit No. 4) 


Under date of April 20, 1960, the Superintendent of the 
Office of Planning, Design, and Engineering (Ps’ PT Ex- 
hibit No. 5) through the Director of Sanitary Engineering, 
advised the Surveyor, D. C., that his office rescinded its 
objections to the proposed alley closing since the applicant 
had conformed to the requirements stated in the letter of 
December 2, 1959, to Mr. Nash. 


On April 12, 1957, one K. G. Fernald “per L. M. Settle’? 
made a memorandum (P’s PT Exhibit No. 6): 
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Mr. Donald S. Nash has been advised in accordance 
with endorsement in memorandum of 4/10/57 from 
Dept. of Sanitary Engineering. HOLD until further 
notice. 


On December 2, 1959, the District of Columbia rendered 
two bills to plaintiff (P’s PT No. 7 and 8) as follows: 
Bulkheading manholes, removing frames and covers 
and abandoning 12” sewer—Alley Sq. 620—North 
Capitol, First Sts., Pierce St. and L St., contingent on 
closing of alley. $150.00 


Cutting out 6” x 3” Tee and connecting watermain up 
straight in alley bet. Pierce, L, N. Capitol and 1st 
Streets, contingent on closing of alley. $550.00 


Said amounts were paid by plaintiff to the District of 
Columbia on January 26, 1960. 


The buildings on said lots were razed by plaintiff. 


From November 1, 1957, and until the taking of the 
property by the United States, plaintiff used it as a park- 
ing lot, being so licensed by the District of Columbia be- 
ginning with the period November 1, 1957, to October 1, 
1958. (P’s PT No.9) During said period the entire prop- 
erty was surrounded by a brick wall. 


Under date of July 23, 1965, in answer to an inquiry from 
plaintiff, the Surveyor, D. C., informed plaintiff (P’s PT 
Exhibit No. 10) that the closing of public alleys in Square 
620, 

‘¢.. . which was known as Item 11 on the agenda of 
public hearing held July 27, 1960, for the purpose of 
considering certain street and alley closings in the 
District of Columbia, this closing was disapproved by 
the Coordinating Committee of the National Capital 
Planning Commission, at its meeting on July 26, 1960. 


‘‘Therefore, in view of this objection, the case was 
withheld from further action. 
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“Upon application to the proper departments, the 
deposits which you made to cover certain requirements 
of the District of Columbia will be refunded to you.’ 


On October 29, 1965, the United States filed a declara- 
tion of taking of certain property, including the lots here 
in issue as part of Northwest No. 1 Redevelopment Area, 
for the District of Columbia Redevelopment Land Agency. 


In the condemnation proceeding (DCC 33-65), plaintiff 
was paid for said lots on the basis that the alleys had not 
been closed, receiving the sum of $90,000.00. 


At some time the sums/deposited by plaintiff with the 
District of Columbia at the time of his application for the 
alley closing, namely, $150 and $560.00, were returned to 
plaintiff. 


Puarstirrs assert that on March 5, 1957, they were the 
owners of a substantial portion of Square 620 in the Dis- 
trict of Columbia, being all of the property abutting a T- 


shaped alley therein, except one parcel; that they applied 
to the District of Columbia Government for closing of 
said alley; that said alley contained 3287.2 square feet ; that 
accompanying their application was a letter from the only 
other property owner, stating that he had no objection to 
the proposed alley closing; 


That as plaintiff’s application was thereafter referred 
to the appropriate government departments ; 


That thereafter Ps were required to make certain de- 
posits with the District of Columbia to cover the abandon- 
ing, the moving, or bulkheading of sewers and watermains 
in the alley, which deposits plaintiffs were told would be 
returned at such time as the alley was closed and the 
watermain abandoned; 


That the District of Columbia further requested Ps to 


combine all the lots within Square 620 into one lot, with 
which request Ps complied by razing all buildings on the 
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property and forming a brick enclosure of the entire prop- 
erty. 


Plaintiffs assert that the correspondence between Ps and 
the District authorities contained recitations that various 
deposits ‘‘to be held until owner has had the opportunity 
to bring about closing of abutting alley and abandonment 
of watermain therein. When accomplished, deposits will 
be refunded.”’ 


Plaintiffs assert that said deposits were refunded in 
April 1960, and plaintiffs, relying on the written state- 
ments of various District officials, assumed that the alley 
had been closed; that plaintiffs obtained from the District 
a permit to operate a parking lot on the entire premises, 
including the alley, which permit was renewed each year 
until the property was taken in condemnation by the Dis- 
trict of Columbia Redevelopment Land Agency. 


Plaintiffs assert that in July 1960, at a public hearing 
on the proposed alley closing, the RLA objected to said 


closing because Square 620 was in Urban Renewal Area 
Northwest Project 1, and no action was taken on the ap- 
plication although plaintiffs were not so notified; that 
plaintiffs remained unaware that the alley had not been 
closed until they were informally advised by RLA in 
July 1965, during the negotiations for sale of the property ; 
that under date of July 23, 1965, in answer to P’s inquiry, 
the Surveyor, D. C., informed plaintiffs of the disapproval 
of this alley closing by the Coordinating Committee of the 
National Capital Planning Commission on July 26, 1960, 
and that in view of said objections, the case had been with- 
held from further action. 


Plaintiffs assert that the District of Columbia Govern- 
ment officials lulled plaintiffs into the belief that the alley 
had, in fact, been closed; that the District’s failure to close 
said alley was arbitrary and capricious; that relying upon 
the assumption that the alley was closed, plaintiffs de- 
molished structures that would otherwise have been income- 
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producing; that upon condemnation of said square, the trial 
court refused to hear evidence as to the value of the area 
comprised by the alley, and refused to allow the introduc- 
tion of evidence relating to the value of the property un- 
bisected by the alley. 


Plaintiffs assert that Ds Tobriner, Duke, and Duncan, 
members of the Board of Commissioners, named as defend- 
ants at the time of the filing of this action, and Tobriner, 
Duke, Hartzog, and Stewart, members of the Zoning Com- 
mission at the time of the filing of this action, and D 
Walter E. Washington, Mayor-Commissioner of the Dis- 
trict of Columbia, are the successors of the District of 
Columbia Government officials who acted wrongfully as 
heretofore alleged by plaintiff. 


Plaintiffs assert that by said acts they have been damaged 
as follows: 

1. To the extent of the value of the square footage com- 
prising the alley; and 

2. To the extent of the difference in value between the 
property with and without alley. 
Plaintiffs assert that they were paid $90,000 in the con- 
demnation proceeding; that the value of the property un- 
bisected by the alley was $186,000, resulting in damage of 
$96,000 to plaintiffs. 


Plaintiffs ask judgment against defendants in the amount 
of $96,000, with interest and costs. 


Derenpants deny that plaintiffs have a cause of action 
against any of these defendants. 

Defendants assert that none of the persons named as 
defendants participated in the action complained of. 

Defendants Hartzog and Stewart assert that they have 
never occupied a position in which they controlled alley 
closings. 
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Defendant Washington admits that he is the successor 
to the Commissioners of the District of Columbia but 
asserts that he does not have the authority to close alleys, 
which function is reposed in the District of Columbia 
Council, Appendix No. 2 of Reorganization Plan No. 3 of 
1967. 


Defendants assert that defendants Tobriner, Duke, and 
Duncan were appointed Commissioners of the District of 
Columbia after the matter complained of was completed. 


Defendants further assert that none of them are person- 
ally liable for damages incident to the performance of 
their duties as officials of the District of Columbia. 

Defendants further assert that the amended complaint 
fails to attribute any wrongful act to any of the defend- 
ants, fails to state a claim upon which relief can be granted, 
since the closing of alleys was solely within the discre- 
tion of the Commissioners of the District of Columbia 
(D.C. Code §§ 7-401, et seq.), and fails to state a claim 
because it is barred by the Statute of Limitations and 
laches. 

Defendants further state that neither the Board of Com- 
missioners nor the Zoning Commission of the District of 
Columbia is an entity which may be sued in damages. 


STIPvLations: 
Facts under Unpisputep Facts. 
It is stipulated that the following may be admitted with- 


out formal proof of authenticity, subject to all other ob- 
jections: 


Plaintiff’s PT Exhibit No. 1 through 10, as referred to 
under Unpiseutep Facts. 
Administrative record of the District of Columbia. 


Any documents identified as exhibits in trial of DCC 
33-65. 


31 

Any other documents initialed by both counsel prior to 
trial. 

Counsel for Ps state the following possible witnesses now 
known to him are: 

Plaintiffs 

Frank Doyle 

Additional appraiser, to be designated 

Witness from Surveyor 


Counsel for Ds states that at the present time he does 
not contemplate offering any oral testimony. 


If either counsel should learn of any additional witnesses 
prior to trial, including experts, exclusive of impeachment 
or rebuttal witnesses, he will file a supplemental witness 
list with the Clerk not later than one week prior to trial. 


——————— 
Assistant Pretrial Examiner 


Trut ATTORNEYS: 


For Plaintiff 
Kent D. Txorvup 


For Defendants 
Txomas C. Bei 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Washington, D. C. 20001 


January 21, 1969. 
Kent D. Thorup, Esq., 
637 Woodward Building, 
Washington, D. C. 20005. 


Thomas C. Bell, Esq., 

Asst. Corporation Counsel, D. C., 

District Building, 

Washington, D. C. 20004. 

In re: C.A. 2710-65—Nash v. Tobriner, et al. 


Gentlemen: 
On reading over the pretrial order in the above case, I 
have made the following corrections on the original: 


Page 1, line 2, ‘‘diminution’’ misspelled. 


Page 1, 2nd line after UnpisPurep Facts, I put an asterisk 
after ‘“‘United States.’’ and a footnote as follows: 


‘¢*Tn the name of the D.C. Redevelopment Land Agency.”’ 


Page 1, next line, first lot number should be ‘1327’. 
(This was copied from a letter with a typographical 
error.) 


Pages 2, 13th double spaced line, comma after ‘‘Engi- 
neering’’. 
Page 2, next line, the insert should come after ‘‘D.C.,”’ 
Page 3, last line, insert ‘‘$90,000.00.”’ 
Page 5, 9th line from bottom, strike comma after ‘‘Area’’. 
Page 5, 3rd line from bottom. comma after ‘‘D.C.”’ 
Otherwise, the pretrial order seems correct. 
Sincerely, 


Enizasneta Bunten 
Asst. Pretrial Examiner. 
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[Filed March 26, 1969] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 
Motion for Leave To File Second Amended Complaint 
Come now the Plaintiffs in the above entitled cause of 
action and move this Honorable Court for leave to file a 
Second Amended Complaint, adding as a party Defendant 
“The District of Columbia, a body corporate’? and for 
grounds therefor refers this Honorable Court to the Points 
and Authorities attached hereto. 
Hannan, Castretzo & BEELow, 
By:s/ Wrouum T. Hawway 
William T. Hannan 
Attorneys for Plaintiffs, 
637 Woodward Building, 
733 15th Street, N.W., 
Washington, D. C. 20005 


[Filed April 23, 1969] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT oF COLUMBIA 


Civil Action No. 2710-65 
Order 


This cause having come on to be heard upon Motion of 
the Plaintiffs for leave to file a Second Amended Complaint, 
and there having been no objection thereto filed by the 
Defendants, it is this 28rd day of April, 1969, 


Onpezep: that the Plaintiffs are hereby granted leave to 
file their Second Amended Complaint herein. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 
Second Amended Complaint 


1. Jurisdiction of this Court is based upon 11-521 of the 
District of Columbia Code (1967 Ed.). Plaintiffs, Donald 
S. Nash and his wife, Sylvia K. Nash are citizens of the 
United States and residents of the District of Columbia, 
Individual defendants are citizens of the United States 
and residents of the District of Columbia and are sued 
in their official capacity as Commissioners of the District 
of Columbia and members of the Zoning Commission of the 
District of Columbia and Walter E. Washington as Mayor— 
Commissioners of the District of Columbia. The District 
of Columbia, defendant, is a body corporate. 


2. On or about September 28, 1956, plaintiffs purchased 


lot 132 through 137, 144 through 153, 849 through 852 in 
Square 620 in the District of Columbia which said lots com- 
prised almost the whole of the subject square and abut 
on both sides the alley thereof, as is shown by the plat 
attached hereto. 


3. On or about March 1, 1957 plaintiffs petitioned the 
Commissioners of the District of Columbia in accordance 
with the applicable provisions of the District of Columbia 
‘Code then and there in force to close certain alleys in Square 
620, said alleys abutting said lots 132 through 137, 144 
through 153 and 849 through 852 being described as A and B 
on the plat attached hereto. In connection with the closing 
of said alleys the defendants, their agents and/or servants 
requested that plaintiffs deposit certain monies for the 
closing and abandonment of water mains located therein. 
Said monies were deposited by plaintiffs on March 1, 1957 
and additional monies were deposited on December 2, 1959, 
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the water mains abandoned, the alleys physically closed and, 
pursuant to a permit issued by the defendant on December 
17, 1957, the entire property enclosed with a brick wall 
and a driveway constructed. Subject property has been 
used as a parking lot since November, 1957. 


4. On or about March 26, 1960, plaintiffs were informed 
by defendants, their agents and/or servants that since all 
requirements for said closing had been satisfied, the return 
of their deposit was recommended and forthwith said de- 
posit in the amount of $560.00 was returned to the plaintiffs. 


5. Early in 1965, the plaintiffs, through their broker, en- 
tered negotiations with the District of Columbia Rede- 
velopment Land Agency for the sale of said property. It 
was at this time that the plaintiffs were informed by the 
Redevelopment Land Agency that they did not own the 
3287.2 square feet comprising the alleys in Square 620 
which they had been led to believe had been closed by 
defendants. 


6. Upon receipt of this information, plaintiffs inquired 
of the District of Columbia Surveyor as to the closing of 
the alleys, and was told by letter dated July 23, 1965, that 
said closing had been recommended against by an advisory 
group, the Coordinating Committee of the National Capital 
Planning Commission at the behest of the District of Colum- 
bia Redevelopment Land Agency on July 26, 1960, and that 
no action had been taken concerning said closing. Plaintiffs 
had never been informed that said alleys were not closed 
and, in fact, acted in reliance upon the information that 
they had been closed, having been told by defendants, their 
agents and/or servants that they had satisfied all require- 
ments for said closing and having their deposit returned. 


7. On October 29, 1965, the District of Columbia Rede- 
velopment Land Agency filed a Complaint and Declaration 
of Taking as to certain real property, including property 
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owned by plaintiffs located in Square 620 as hereinbefore 
designated and the alley contained therein. 


8. On June 8, 1966, a jury trial was commenced to de- 
termine the value of the property acquired by condemna- 
tion, designated D.C. #33-65. The trial court excluded 
evidence as to the value of the area comprised by the alley 
and also excluded evidence relating to the value of the said 
property unbisected. 


9. Plaintiffs aver on information and belief that the 
closing of alleys in the District of Columbia on behalf of 
abutting ownerships has been, and is a summary proceed- 
ing, denies only in those instances where the service of con- 
venience of other ownerships might be impeded or the 
health and safety of others affected; that the only other 
affected ownership herein had consented to the closing of 
the alleys and that no health or safety factor was involved ; 
and that the failure of the defendants to further act upon 
the request of the petitioners was arbitrary and capricious 
and without any valid basis. 


Wuenzrozz, the premises considered, plaintiffs pray: 


1. That defendants be directed to pay to plaintiffs an 
amount equivalent to the difference between the fair market 
value of said property as determined heretofore by the jury 
in D.C. # 33-65, and the fair market value of said property 
unbisected by said alleys. 


2. And for such other and further relief as to the Court 
may seem just and necessary. 


Hannan, Castretto & BEELOw, 


By:s/ Wiis T. Hannan 
William T. Hannan 
Attorneys for Plaintiff's, 
637 Woodward Building, 
Washington, D. C. 20005 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Civil Action No. 2710-65] 


Motion To Dismiss the Second Amended Complaint as to 
Defendant District of Columbia 


The defendant District of Columbia respectfully moves 
the Court to dismiss the complaint on the ground that it 
fails to state a claim against the District of Columbia 
upon which relief can be granted, in that the plaintiffs 
have failed to allege that they have complied with Section 
12-309, D.C. Code, 1967 ed. Indeed, plaintiffs have not 
given notice as required by that provision of the law. 


/s/ Hoserr B. Par 
Hubert B. Pair 
Acting Corporation Counsel, D.C. 


/s/ Jounw A. Earnest 
John A. Earnest 
Assistant Corporation Counsel, D.C. 


/3/ THomas C. Bret 
Thomas C. Bell 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington, D. C. 20004 
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[Filed May 5, 1969] 


Motion To Dismiss the Second Amended Complaint 
as to All Parties 


The defendants respectfully move the court to dismiss 
the complaint on the ground that it fails to comply with 
the limitation of time for bringing actions provided by 
Section 12-301, D.C. Code, 1967 ed. 


/s/ Huserr B. Pam 
Hubert B. Pair 
Acting Corporation Counsel, D.C. 


/s/ Joun A. Earnest 
John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ Tuomas C. Beth 
Thomas C. Bell 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington, D. C. 20004 


[Filed May 5, 1969] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Action No. 2710-65] 


Opposition to Defendants’ Motion To Dismiss Second 
Amended Complaint 

Come now the plaintiffs and in opposition to defendants’ 
Motion to Dismiss Second Amended Complaint move this 
Honorable Court to deny said Motion to Dismiss and for 
reasons therefor state as follows: 

On or about March 5, 1957, plaintiffs, then owners of 
most of Square 620 in the District of Columbia, made ap- 
plication for the closing of the alley therein located (Ex- 
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hibit A); 
closing was 


addressed to plainti 
Planning Design an 
their deposit would 


t advised of the non-action of the 

on or about July, 1965 (Affidavit) ; 

en lulled into the assumption that 

ed, that they would not have razed 

the improvements that were on the property when it was 

purchased and would have pursued at that time the arbi- 

trary and capricious refusal of the defendants to close 
the said alley as requested (See Plaintiffs’ Affidavit). 
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returned based upon the valuation of plaintiffs’ parcel 
bisected by said alleys. 


During the Pretrial proceedings, defendants raised the 
defense of laches as well as statute of limitations. Laches, 
of course, is an equitable doctrine. Plaintiffs are before 
this Court seeking equitable relief which can now be af- 
forded only by an award of money damages, since they 
are no longer the legal owners of the parcel in which the 
alleys were located. 


Between 1957, when the alley closing procedures were 
initiated by the plaintiffs, and 1965, when plaintiffs first 
were advised that the alleys were not closed, the defend- 
ants conducted themselves in such a fashion and made such 
material misrepresentations as to result in plaintiffs’ be- 
lief, and reasonably so, that the alleys had been closed 
and that they were the owners thereof. 


The fundamental requisite necessary for the application 


of doctrine of ‘‘laches’’ is an undue and unexplained delay 
working an injustice to the other party Mt. Vernon Savings 
Bank v. Warden, U.S. App. D.C. 343, 173 F. 2d 648. In 
the instant case, plaintiffs’ delay in filing suit for alley 
closing was occasioned solely by the conduct of the de- 
fendants misleading plaintiffs into believing that the alleys 
were, in fact, closed. 


The defendants, having brought about the delay by plain- 
tiffs in pursuing their relief by making material and mis- 
leading misrepresentations should not be afforded the op- 
portunity to avoid their obligation to plaintiffs by invoking 
the defense of laches. See: Smale and Robinson, Inc. v. 
U. S., 123 F. Supp. 457 (1954). 


Plaintiffs, relying upon assurances by the defendants 
that the alley was closed, tore down the improvements lo- 
cated thereon, consisting of twenty 4- and 6-family apart- 
ments, in order to unitize the lots in accordance with in- 
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structions received from the District of Columbia; that 
as a result, there was created a lot of a character that 
could not be economically improved in view of the con- 
tinued existence of the alley; that as a result the defend- 
ants’ expert witness on valuation was able to testify to 
a minimal valuation of the property. 


Hannan, Castretxo, Bertow & Saxon, 


William T. Hannan, 
Attorneys for Plaintiffs, 
637 Woodward Building, 
733 15th Street, N. W., 
Washington, D. C. 20005 


EXHIBIT A 
[Filed December 2, 1966] 
March 5, 1957 


Commissioner of the District of Columbia, 
District Building, 
Washington, D. C. 


Gentlemen : 


As owner of the following lots in Square + 620, +s 132 
to 137, 144 to 153, and 849 to 852 all inclusive, I am pre- 
paring to demolish the buildings thereon, and have re- 
quested the closing of the public alleys within the boun- 
daries of these lots. The closing of the alleys will cause 
the abandonment of the present water main serving the 
buildings. This will make unnecessary the removal of 
the individual taps. 


I propose putting up a deposit in the usual amount which 
is required for the removal of the water taps, with the 
understanding that this deposit be held and not used, 
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and that it be returned to the undersigned when the water 
main is abandoned. 


Yours truly, 


Donald S. Nash 
1816 Bryant St., N.E. 
Washington, D. C. 


Phone: NO. 7-0660 


EXHIBIT B 
[Filed December 2, 1966] 
March 1st, 1957 
I have no objection to the closing of the alley abutting 


on the west side of my property at 46 Pierce Street, 
Northwest, also known as Lot 66, Square 620, Washington, 
D. C. 


/s/ Mack SHUNGLER 
WItness: 
/s/ Raymonp E. Nasa 


March 1, 1957 
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EXHIBIT ¢ 
[Filed December 2, 1966] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF SANITARY ENGINEERING 
OFFICE OF PLANNING, DESIGN AND ENGINEERING 


ADDRESS REPLY TO [Szaz] 
District Building 
Washington 4, D. C. 
March 18, 1957 


Mr. Donald S. Nash 
1816 Bryant Street, N. E. 
Washington, D. C. 


Dear Mr. Nash: 


Reference is made to your letter of March 5, 1957, rela- 
tive to abandonment of water services for certain property 
owned by you in Square 620. 


It is understood that you desire to raze the existing 
improvements and in due course plan to close the alley 
parallelling Pierce Street and Logan Court. In order that 
you may secure a razing permit it is necessary that you 
arrange for the abandonment of the water taps supplying 
these buildings. 


Enclosed are two deposit slips: one in the amount of 
$560; the other for $40.00. The first deposit will be re- 
funded to you at such time as you have brought about the 
closing of the alley and abandonment of the watermain 
therein. The second involves a relatively new tap to Pierce 
Street which might be used for your new improvements. 
We propose to hold this deposit for one year and, should 
you restore the tap to service during that time, we will 
then refund your money. 
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Failure to bring about abandonment of the watermain 
or to utilize the tap to Pierce Street will result in all 
taps being abandoned and charged to your deposit. 


Very truly yours, 


/s/ Rox L. OnxporFr 
Roy L. Orndorff 
Superintendent 
Ofe. of Planning, Design & Engrg. 
EAP:EQS 
Enclosures 


EXHIBIT D 


Mr. Emil A. Press, 

Superintendent office of planning, 
design & Engineering, 

District Building, 

Washington, D. C. 


Dear Sir: 


In complying with your request in your letter of De- 
cember 2, 1959, I agree to combine lots #132 thru 137, 
and 144 thru 153, and 849 thru 852 in square 620 into a 
single lot using existing facilities in Pierce Street and 
Logan Court, and also that any subdivision of this lot 
would use said facilities. 


Yours truly, 


/s/ Dowatp S. Nase 
Donald S. Nash 
Owner 
1816 Bryant St., N.E. 
Washington, D. C. 


[Filed December 2, 1966] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF SANITARY ENGINEERING 
OFFICE OF PLANNING, DESIGN AND ENGINEERING 


ADDRESS REPLY TO [Szax] 
District Building 
Washington 4, D. C. 


December 2, 1959 
8.0. 57-6 


Mr. Donald S. Nash 
1816 Bryant Street, N. E. 
Washington, D. C. 


Subj: Proposed Closing of Alley 
in Square 620 


Dear Mr. Nash: 


Reference is made to the proposal to close public alleys 
abutting property owned by you in Square 620, fronting 
on Pierce Street and Logan Court, N. W., east of First 
Street. 


According to our records you have placed the following 

deposits with the Treasurer of the District of Columbia: 

(1) For the removal of 14 taps to the 3” watermain 
in alley to be closed, $560.00. 


(2) For removal of tap to watermain in Pierce Street 
and serving Lots 135 and 136 in this square, $40.00. 


Deposit (2) was accepted with the proviso that it would 
be refunded if the service were connected to a new building 
by March 31, 1958. If not restored to use by that date, 
the District would remove the tap and transfer the deposit 
to its use. 


The matter of closing the alleys abutting your property 
is of concern to the District in two particulars. One 
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involves the abandonment of a sewer and watermain lo- 
cated in the alleys to be closed; the other, the possible 
need for new lines to replace these unless all of the prop- 
erty is consolidated into a single lot which would use 
existing facilities in Pierce Street and Logan Court. You 
have indicated that you would have all of the properties 
combined into a single lot after the alleys might be closed. 


In order that this matter might be concluded, the fol- 
lowing is offered for your consideration: 


(a) That you make a whole cost deposit of $150.00, the 
estimated cost of abandoning the 12” diameter sewer 
in alley to be closed. 

(b) That you make a whole cost deposit of $550.00, the 
estimated cost of abandoning the 3” diameter water- 
main in alley to be closed. 

(c) That you agree, in writing, to combine all of the 
properties into a single lot using existing facilities 
in Pierce Street and Logan Court. Also, that any 
subdivision of the lot would be such that each new 
lot would be served by these same facilities. 

(d) This office would concur in the proposal to close 
the concerned alleys. 

(e) The $560 deposit referred to in (1) above would 
be refunded to you. 

(f) The tap serving Lots 135 and 136, Square 620, would 
be abandoned unless you plan the imminent use of 
the water service. 

(g) That you combine properties upon abandonment of 
the sewer and watermain in alleys to be closed. 


Whole cost deposit slips for Items (a) and (b) are 
enclosed. 


Very truly yours, 


/s/ Emm A. Press 
EAP :EQS Emil A. Press, Superintendent 
Enclosures Ofc. of Planning, Design & Engrg. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT oF COLUMBIA 


[Civil Action No. 2710-65] 


Affidavit 
District or CotumsBt, ss: 


Donald S. Nash, being first duly sworn on oath deposes 
and says as follows: 


1. That he and his wife Sylvia K. Nash, are the former 
owners of Lots 132 through 137, 144 through 153, and 849 
through 852 in Square 620, having purchased said property 
on September 28, 1956; that the District of Columbia ac- 
quired the said lots in Square 620 on October 29, 1965; 
that the plaintiffs owned said property until October 29, 
1965, on which date the District of Columbia Redevelop- 
ment Land Agency acquired the property. 


2. That on March 5, 1957, in preparing the property for 
use as a parking lot, he petitioned the Commissioners of 
the District of Columbia to close the alley located within 
and surrounded by the property owned by them; that the 
sole abutting property owner filed @ statement that he 
had no objection to the closing. 


3. That certain deposits were required by the District 
of Columbia and were, in fact, deposited with the District 
of Columbia relative to the alley closings; that plaintiffs 
were notified that once all stated requirements for the 
closing of the alley had been fulfilled that the deposits 
would be returned to plaintiffs upon the closing of the alley. 


4. That the deposits were, in fact, returned and, acting 
in reliance upon the fact that the alley was closed, your 
affiant razed the improvements on the subject property 
(consisting of twenty 4- and 6-family apartments thereon), 
constructed a brick wall enclosing the entire area, unitized 
the lots contained therein as instructed by the District of 
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Columbia, surfaced the area and otherwise brought about 
a conversion of said lots to a parking lot. 


5. That in July of 1965, while negotiating for the sale 
of the said property, your affiant was informed for the 
first time by the District of Columbia Redevelopment 
Land Agency that the alley had never been closed and that 
plaintiffs were not the owners thereof. 


6. That upon further inquiry, your affiant was informed 
by the D. C. Surveyor’s Office that the alley closing had 
been disapproved by the Coordinating Committee of the 
National Capital Planning Commission on July 2, 1960, 
and that no further action had been taken; that your 
affiant was thereupon informed that certain deposits, held 
by the District of Columbia since 1957, would be refunded 
upon application to the proper authorities. 


7. That at no time during the eight years from 1957 
to 1965 was the affiant informed by anyone that the 
subject area had not been officially closed as requested, 
and, in fact, relied upon representations by certain of 
defendants, agents or servants that the alley had been 
closed; that had plaintiffs been advised of the non-action 
of the defendants in the matter of the alley closing, plain- 
tiffs would have forthwith sought remedial action. 


/ 
Donald S. Nash 


Subscribed and sworn to before me this 21st day of 
May, 1969. 


Notary Public 
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[Filed June 25, 1969] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Civil Action No. 2710-65] 


Answer of Defendants, Walter M. Tobriner, Charles M. Duke, 
John B. Duncan, George B. Hartzog, Jr., J. George Stewart, 
Walter E, Washington, and the District of Columbia, to 
Second Amended Complaint 

First Defense 
The second amended complaint fails to state a claim 
against these defendants upon which relief can be granted. 
Second Defense 


The second amended complaint fails to comply with the 
limitation of time for bringing actions provided by Sec- 
tion 12-301, D.C. Code, 1967 ed. 


Third Defense 


The second amended complaint fails to state a claim 
against the District of Columbia upon which relief can 
be granted because the plaintiffs have failed to comply 
with Section 12-309, D.C. Code, 1967 ed. 


Fourth Defense 


The second amended complaint fails to state a claim 
against defendants Tobriner, Duke, Duncan, and Hartzog, 
because they are named as members of the Board of 
Commissioners of the District of Columbia and as mem- 
bers of the Zoning Commission of the District of Columbia, 
which positions they no longer oceupy. 


Fifth Defense 


The second amended complaint fails to state a claim 
against defendants Tobriner, Hartzog, and Stewart 
as members of the Zoning Commission since no action 
of the Zoning Commission is alleged to constitute a basis 


for relief. 
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Sizth Defense 


The second amended complaint fails to state a claim 
against defendants Tobriner, Duke, Duncan, and Wash- 
ington as members of the Board of Commissioners, or as 
“¢Mayor-Commissioner’’ because the alleged wrongful acts 
took place prior to the time these defendants were ap- 
pointed to those positions. 


Seventh Defense 


Defendants Tobriner, Duncan, Duke and Washington 
state that they are not liable for damages incident to 
their performance of duty while members of the Board 
of Commissioners of ‘‘Mayor-Commissioner’’, D. C. 


Eighth Defense 


The second amended complaint fails to allege that any 
wrongful acts were committed by members of the Board 
of Commissioners of the District of Columbia or other 
named defendants. 

Ninth Defense 

1. The defendants admit the existence of Section 11-521, 
D.C. Code, 1967 ed., as alleged in paragraph numbered 
1 of the second amended complaint, but deny that this 
Court has jurisdiction solely by reason thereof. The 
second amended complaint does not allege damages suff- 
cient to establish jurisdiction in this Court. Insofar as 
material, the defendants admit the remaining factual al- 
legations contained in said paragraph. 

2. The defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the alle- 
gations contained in paragraph numbered 2 of the second 
amended complaint. 

3. For answer to the allegations contained in sentences 
1, 2 and 3 of paragraph numbered 3 of the second amended 
complaint, the defendants rely upon the official records. 
If further answer be required, the matters alleged therein 
are denied. The defendants admit the allegations con- 
tained in the last sentence of said paragraph. 


57 


4,5 and 6. The defendants deny the allegations con- 
tained in paragraphs numbered 4, 5 and 6 of the second 
amended complaint, 


9. The defendants deny the allegations contained in para- 
graph numbered 9 of the second amended complaint. 

Further answering complaint, the 
defendants state that Code, 1951 ed., 
1961 ed. and 1967 of alleys com- 


any such closing 
Planning Commissi 


Further answering the second amended complaint, the 
defendants y all allegations not Specifically admitted 
or otherwise answered. 


Tenth Defense 


The individual defendants state that they are not per- 
sonally liable for damages incident to their performance 
of duties as officials of the District of Columbia. 


/s/ Huserr B. Pam 
Hubert B. Pair 
Acting Corporation Counsel, D.C. 


/8/ Joun A, Earnest 
John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ THomas C. Berz 
Thomas C. Bell 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington, D. C. 20004. 
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[Filed June 27, 1969] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Civil Action No. 2710-65] 
Order 

This cause having come on to be heard upon Motions 
of the Defendants to dismiss the Second Amended Com- 
plaint as to the Defendant the District of Columbia and 
to dismiss the Second Amended Complaint as to all parties 

Defendant, it is this 27th day of June, 1969, 


Orperep: that the said Motions of the Defendants to 
dismiss be and the same are hereby denied. 


/s/ Joun Smiru, Jz. 
Judge 
[Filed December 9, 1969] 
Addendum to Pretrial Order 


This case was originally pretried January 21, 1969. The 
case was called for trial before Judge Waddy, at which 
time he suggested the proper defendant was the District 
of Columbia. 


By order of April 23, 1969, plaintiffs were given leave 
to file a second amended complaint to add as defendant 
the District of Columbia. 


The pretrial order of January 21, 1969, is hereby adopted, 
amended to include the District of Columbia in all alle- 
gations referring to acts by the other defendants, officers 
and employees of the District of Columbia. 

Plaintiffs’ prayers for relief (page 7 of the prior pre- 
trial order) are amended as follows: 

Plaintiffs ask: 

(1) That defendants be directed to pay plaintiffs 
an amount equivalent to the difference between the 


59 


fair market value of the realty, as determined here- 
tofore by the jury in D. C. No. 33-65, and the fair 
market value of said property unbisected by the alleys. 


(2) Such other and further relief as the Court 
deems just and necessary. 


Dzrenpants make the following additional defenses: 


The second amended complaint fails to state a claim 
upon which relief can be granted because the closing of 
alleys was solely within the discretion of the Commis- 
sioners of the District of Columbia and plaintiffs suffered 
no damage by reason of the exercise of said discretion. 


The second amended complaint fails to comply with the 
limitation of time for bringing action provided by Sec- 
tion 12-301, D. C. Code, 1967 ed. 


The second amended complaint fails to state a claim 
against the District of Columbia upon which relief can 


be granted because the plaintiffs have failed to comply 
with Section 12-309, D. C. Code, 1967 ed. 


The defendants state that if the plaintiffs were damaged 
as alleged in the complaint, such damage was not caused 
by the negligence or wrongful act of any of the defendants, 


There are no changes in the Sripunations agreed to 
in the prior order. 


Tats Case Wit Bre Pracep on THE Dany Assicnuenr 
Tomorgow. 


Asst. Pretrial Examiner 
Traut ATTORNEYS: 


For Plaintiff 


For Defendants 
Thomas C. Bell 
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[Filed March 6, 1970] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Civil Action No. 2710-65] 
Memorandum 


This cause came on for trial before the Court on Jan- 
uary 14, 1970, and the Court having duly considered the 
evdence and the stipulated facts set forth in the pretrial 
statement, and being fully informed in the premises, now 
makes the following findings: 


Findings of Fact 


1. Plaintiffs, Donald S. Nash and Sylvia K. Nash, were 
record title holders of Lots 132 to 137, 144 to 153, and 
849 to 852, all inclusive, in Square 620 in the District 
of Columbia, from March 5, 1957, to October 29, 1965, 
when the above-mentioned property was condemned by 


the United States in the name of the Redevelopment Land 
Agency. 


2. The land involved in this case contained certain alleys, 
property of the District of Columbia. 


3. Plaintiffs addressed a letter, pursuant to D.C. Code, 
Title 7, Sec. 401, to the Commissioners of the District of 
Columbia, requesting the closing of the alleys within the 
boundaries of said land on March 5, 1957. 


4. Plaintiffs deposited certain sums of money in the 
amount of $600.00 with the Treasurer of the District of 
Columbia, $560.00 of this amount as deposit against ex- 
pected costs involved in the physical closing of the alleys 
in question, and $40.00 for the removal of a watermain 
on a bordering street. Receipt of these sums was ac- 
knowledged by letter from the Superintendent of the Office 
of Planning, Design and Engineering of the District of 
Columbia, dated March 18, 1957, with the notation that: 
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“‘The first deposit ($560.00) will be refunded .. . at such 
time as you have brought about the closing of the alley 
and abandonment of the watermain therein.’’ 


5. On December 2, 1959, the Superintendent, Office of 
Planning, Design and Engineering, District of Columbia, 
notified plaintiffs that certain requirements were imposed 
by the District of Columbia as conditions for closing the 
alleys: 

(a) That the plaintiffs make a whole cost deposit of 
$150.00 (the estimated cost of abandoning a sewer in the 
alley). 

(b) That plaintiffs make a whole cost deposit of $550.00 
(the estimated cost of abandoning a watermain in the 
alley). 

(ec) That plaintiffs agree, in writing, to combine all 
of the properties into a single lot. 

(d) That the Superintendent’s Office would concur in 
the proposal to close the alleys. 

(e) That plaintiffs’ original $560.00 deposit (see 4 
above) would be refunded. 


(f) That plaintiffs combine the properties upon aban- 
donment of the sewer and watermain. 


6. With regard to the above requirements for closing 
the alleys, the plaintiffs did the following : 


(a) Under date of April 8, 1959, (obviously a cleri- 
cal error which should have read April 8, 1960, since the 
letter was marked received April 11, 1960) Mr. Nash 
notified the Superintendent that he agreed to combine the 
lots into a single lot as requested in the Superintendent’s 
letter of December 2, 1959. 


(b) From November 1, 1957, and until the taking of 
the property by the United States, plaintiffs used the area 
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as a parking lot. They placed a macadam surface on 
the lot, and the property was entirely surrounded by a 
brick and board wall. 


(c) Plaintiffs paid the requested sums of $150.00 and 
$550.00 to the Treasurer of the District of Columbia on 
January 26, 1960. 


(d) On April 26, 1960, the District of Columbia re- 
funded $560.00 to plaintiffs with the notation: 


“Deposit to be held until owner has had opportunity 
to bring about closing of the abutting alley and aban- 
donment of watermain therein. When accomplished, 
deposit will be refunded. ... Mr. Nash has con- 
formed with the above requirements and in return 
this office recommends refund.’? 


7. The plaintiffs razed the buildings on the lots in ques- 
tion. These buildings were already condemned at the 
time plaintiffs made their request to close the alleys in 


1957. In a letter dated March 18, 1957, the Superintendent 
of the Office of Planning, Design and Engineering of the 
District of Columbia commented on Mr. Nash’s ‘‘desire 
to raze the existing improvement and in due course... 
to close the alley paralleling Pierce Street and Loan Court”? 
and further ‘“‘in order that [Nash] may secure a razing 
permit it is necessary that [Nash] arrange for the aban- 
donment of the water taps supplying these buildings.’ 
It appears that plaintiffs razed the buildings prior to the 
requirement that they unify the lots as indicated in the 
Superintendent’s letter of December 2, 1959. 


8. In a letter dated April 20, 1960, the Superintendent 
of the Office of Planning, Design and Engineering rescinded 
any objections to the alleys in question. 


9. In a public hearing held on July 27, 1960, the closing 
of the alleys here in question was disapproved because of 
opposition from the Redevelopment Land Agency at a meet- 
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ing of the Coordinating Committee of the National Capital 
Planning Commission held the previous day, July 26, 1960. 
The reason for the objection was that the property involved 
was located in Urban Renewal Area Northwest Project 1. 


10. Mr. Nash did not attend the public hearing of July 
27, 1960, although official notice of the hearing was sent 
to him at his home address on July 11, 1960. 


11. Official notice of the results of the 
July 27, 1960, was sent to inti 
brother, Robert i 
Nash signed the 
publication was 


umbia re- 
funded a sum of This amount Tepre- 
sented the remai: eposit requested of 
plaintiffs as of 


1961, and the watermain abandoned as of November 23, 
1960. 


on July 27, 1960, 


14. On October 29, 
tion of taking of pr 
here, as part of No 


& result of the condemnation proceedings, the plaintiffs 
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were awarded $90,000.00 for the bisected property, con- 
sidering the alleys as not closed. 


15. The property contained in the alleys was never listed 
on the tax rolls as property of the plaintiffs. Plaintiffs 
never paid any taxes on this alley property. 


16. Plaintiffs contend that the disapproval of the alley 
closings in July 1960 was due to a specific government 
plan to take the property here in question for the North- 
west No. 1 Redevelopment Area, and therefore, arbitrary 
within the meaning of the Reservation Eleven Associates 
case, ... F.2d ..., #2, 142 (D.C. Cir. July 2, 1969). The 
Court finds that R.L.A. did object to the closings at meet- 
ings on July 26 and July 27, 1960, because the R.L.A. felt 
that at some time the land might be taken for Redevelop- 
ment purposes. At the same time, the Court also finds that 
the plan was not one for a specific taking of plaintiffs’ land, 
but rather one of a more general nature and had not yet 
been officially approved by the Board of Commissioners 
of the District of Columbia. The Urban Renewal Plan for 
Northwest Urban Renewal Area 1 was finally approved by 
the Commissioners on October 10, 1963, some three years 
after the refusal to close the alleys involved here. 


17. In view of the preceding findings of fact, the Court 
further finds that the alleys in question were not closed 
by any action of the Commissioners of the District of 
Columbia pursuant to D.C. Code, Title 7, Sec. 401, and 
that in fact, the requested alley closings were disapproved 
as a result of the public hearing held on July 27, 1960. The 
Court disagrees with plaintiffs’ contention that the nota- 
tion on the voucher to Mr. Nash dated April 26, 1960, 
constituted sufficient action to close the alleys under D.C. 
Code, Title 7, Sec. 401. Plaintiffs had already been noti- 
fied under date of December 2, 1959, that their $560.00 de- 
posit would be returned to them and that they should make 
other deposits of $150.00 and $550.00 which would be used 
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instead of the original $560.00 to cover the costs of closing 
es in the alleys. Plaintiffs 


to close the alleys, 

had not been charged 

cember 2, 1959, indica: physically closing 
the alley would be assessed against the new deposits of 
$150.00 and $550.00, and plaintiffs’ old deposit of $560.00 
would be refunded, any indication on the 

refund voucher that all re 


were assessed $305.28 agai 

the remainder on Februa: Furthermore, the 
refund to plaintiffs dated February 6, 1961, indicated that 
the alleys had not, as of then, been closed. Therefore, 
the Court finds that the plaintiffs have failed in their 
burden to show that any negligent action of the defendants 
resulted in damages to the plaintiffs, 


Concuusions or Law 


1. The Court has jurisdiction over this action pursuant 
to the provisions of D. C. Code, Title 11, Sec. 401. 


2. The authority given to the Commissioners to close 
alleys is purely discretionary and not ministerial. D,. C. 
Code, Title 7, Sec. 401. See also Reservation Eleven As- 
Sociates v. District of Columbia, ... F. 24 s+, $£22, 142 
(D.C. Cir. July 2, 1969). 


3. The plaintiffs failed 
istrict of Columbia we 


meaning of the Reservation Eleven case. 
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4. The $305.28 charge for work done indicated on the 
refund voucher of February 6, 1961, was for work com- 
pleted after the July 27, 1960, refusal to close the alleys 
by the Commissioners. The Court finds that the benefit 
from this work inured to the District of Columbia which 
should bear the cost therefor. 


ORDER 


In light of the above Findings of Fact and Conclusions 
of Law, it is this 6th day of March 1970, 
OxDERED 


1. That judgment be and it is hereby entered in favor 
of the plaintiffs in the amount of $305.28 for refund of 
the charge to plaintiffs for work completed in the alley 
after July 27, 1960, only. 


2. That the costs in the above matter be assessed against 
the defendants. 


/3/ Joxe L. GREEN 
Judge 


—— 


[Filed March 16, 1970] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 
Motion for New Trial or for Re-Consideration 


Come now the Plaintiffs in the above entitled cause and 
move this Court to set aside its Order of March 6, 1970, 
entered in this cause and to grant a new hearing or in the 
alternate to amend its Findings of Fact and Conclusions of 
Law so as to permit of a recovery on the main action by 
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the Plaintiffs and for reasons therefor refer to the Points 
and Authorities and exhibits attached hereto. 


/s/ Woi1sM T. Harwan 
William T. Hannan 


/s/ Kent D. Txorvup 
Kent D. Thorup 
Attorneys for Plaintiffs, 
637 Woodward Building, 
Washington, D.C. 20005 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2710-65 
Points and Authorities in Support of Motion for New Trial 
Counsel for Plaintiffs respectfully urge that the Court 
erred in its application of the Reservation 11 case so as 
to prevent Plaintiffs’ recovery herein. 


It must be kept in mind that counsel for the Defendants 
stipulated that the alleys would have been closed but for 
the opposition of Redevelopment Land Agency. The ob- 
vious question is ‘‘Why did RLA object to the closing of 
the alleys.”” The reason was that there had already been 
formulated an urban renewal area (as will be shown by 
the exhibits and affidavits to be filed in this cause) as dis- 
tinguished from the establishment of an urban renewal plan 
which the Court found to have been established subsequent 
to the hearing on the closing of the alley. (See Title 5, 
Section 702, sub-section (j) D.C. Code). The plan for 
Northwest Area +1 encompassed every piece of land within 
the project area. There was no amorphous plan in this 
ease; there was a definite encirclement of definite land for 
a definite purpose as of the time that the Board failed to 
close the alley. This failure being an intentional withhold- 
ing of government function with the result that the Plain- 
tiffs suffered in the use of their property is a clear violation 
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of the decisions of this Court and of the surrounding juris- 
dictions. Plaintiffs adopt and make part of these Points 
and Authorities their Memorandum of Law filed heretofore 
in this Court and urge that the Conclusions therein be 
adopted. Rule 59 (b), Federal Rules of Civil Procedure. 


Respectfully submitted, 
/s/ Wiis T. Hannan 
William T. Hannan 
/s/ Kent D. Txorvre 
Kent D. Thorup 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 
Affidavit in Support of Motion 
Disraict or CoLUMBIA, ss: 
William T. Hannan, being first duly sworn, on oath, 


deposes and states upon information and belief as follows: 


That the Redevelopment Land Agency for the District of 
Columbia, acting with the National Capital Park and Plan- 
ning Commission, together with the approval of the District 
of Columbia Commissioners, as provided by statute had 
approved the Northwest Urban Renewal Project Area prior 
to July 26, 1960 at which time the Redevelopment Land 
Agency objected to the closing of the alleys. The affiant will 
further identify the specific dates of this approval with 
exhibits to be filed herein. 

/3/ Wiiam T. Hannan 
William T. Hannan 

Svpscrisep and sworn to before me this 16th day of 

March, 1970. 
/s/ Joun D. Fotry 
WZ 
Notary Public 
My commission expires: October 31st, 1970. 
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[Filed March 26, 1970] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT oF COLUMBIA 


Civil Action No. 2710-65 


Supplemental Memorandum in Support of Plaintiff's 
Motion for Rehearing 
Attached hereto are photostatic copies of portions of the 
files of the National Capital Planning Commission: 


1. Preliminary Draft, General Urban Renewal Plan, 
Northwest Urban Renewal Area, dated October, 1957. 


2. Boundary Map, Midtown Urban Renewal Area, North- 
west Project No. 3, dated June 16, 1960. 

3. Map of Existing Land Use, Northwest Urban Renewal 
Area, Project No. 1, dated J une, 1960. 


An examination of the above maps will reveal that as 
early as October, 1957, Plaintiffs’ property (outlined in red 


on each) was part of a general Urban Renewal Plan (Map 
No. 1). 


By June 16, 1960, the general Urban Renewal Plan had 
been refined and the Renewal Area had been divided into 
Project Areas, Plaintiffs’ property now being contained in 
what was designated by the ‘‘Boundary Map” (Map No. 2) 
as Northwest Project No. 3, and approved as such by the 
National Capital Planning Commission in cooperation with 
the D.C. Redevelopment Land Agency, said Project Area 
being bounded on the North by New York Avenue, N. W., 
on the East by North Capitol Street, on the South by 
Massachusetts Avenue, and on the West by New Jersey 
Avenue. Although the project area number did appear to 
be variously No. 1 and No. 3, it is clear that the boundary 
of the Project Area remained unchanged. (Map No. 3) 


Th connection with the specificity of the plan within the 
meaning of the Reservation 11 Case, — F2d —, No. 2, 142 
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(D.C. Cir. July 2, 1969) it is important here to bear in mind 
that, although the details concerning the actual use to which 
each square foot within: the Project Area would be put 
were not finally approved by the Commissioners until Octo- 
ber 10, 1963, (and are still undergoing modification), the 
most critical element, that is, the area to be taken, was 
determined by 1957, and that the specific Project Area, in- 
cluding Plaintiff’s property, was approved by the National 
Capital Planning Commission and the D.C. Redevelopment 
Land Agency in June, 1960, more than one month prior to 
the public hearing of July 27, 1960, where the closing of the 
alleys here in question was disapproved. 


Thus, by July 27, 1960, the N.W. Project Area No. 1 was 
certainly more than a “long standing amorphous ever- 
changing”’ plan “which might involve the particular prop- 
erty at some indefinite future time in some indefinite future 
way’’. There was no question but that Plaintiffs’ land 
was involved. 


It is a fact that Plaintiffs’ property lay in the specific 
area to be taken and plans to acquire the property had pro- 
ceeded far beyond the point of mere conjecture, as evidenced 
by the adoption of the Project Area on June 16, 1960, by 
the National Capital Planning Commission, in cooperation 
with the D. C. Redevelopment Land Agency. 


/3/ Wr11aM T, Harnan 
William T. Hannan 
by KDT 
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GENERAL URBAN RENEWAL PLAN 
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[Filed April 22, 1970] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2710-65 


Second Supplemental Memorandum in Support of Plaintiff’s 
Motion for Rehearing 
Attached hereto is a document prepared under the direc- 
tion of the Legal Section, District of Columbia Redevelop- 
ment Land Agency, entitled “‘Prosecr Nograwesr No. 1, 
CrRonotogy oF OFFICIAL, AcTions”’, 


DC (District 
hose dates. 


4, 1960, the Planning Commission, 
705 (b) (1) (D.C. Code), had 


mmissioners, 
of by said Commissioners, 


““Project Area”? is defined under Title 5-702, in part, as 
follows: 


“... an area of such exten’ 
adopted i 


The first step in the redeve 
5-705 have been 


step in the redevelopment plan, i.e. the determination of the 
various uses to which the land within the boundaries would 
be put, as set forth in Title 5-705 (b) (2), (¢) and (d). 


Plaintiff’s property, located in Square 620, was clearly, 
then, within the Project Area known as “<Project North- 
west No. 1”, which ‘“‘project area”? had not only been 
adopted by the Planning Commission in cooperation with 
the D.C. Redevelopment Land Agency but also had been 
submitted to and approved by the District Commissioners 
by July 27, 1960, the date of the public hearing on the 
closing of the alleys here involved. 


/3/ Wiis T. Hannan 
William T. Hannan 
KDT 


PROJECT NORTHWEST NO. I 
CHRONOLOGY OF OFFICIAL ACTIONS 


Agency Date Action 


Agency Vate 


NCPC June 16, 1960 Resolution adopting boundaries of 
urban renewal project. 


DC July 14, 1960 Resolution approving boundaries 
and authorizing Redevelopment 
Land Agency to file an application 
to United States of America for 
funds (not to exceed $275,000) to 
defray costs of surveys and plans 
for the project. 


RLA August 17, 1960 Resolution authorizing application 
to USA for an advance of funds 
(not to exceed $275,000) to defray 
costs of surveys and plans for the 
project. 

RLA August 30, 1960 Application to Housing and Home 


Finance Agency for Survey and 
Planning Advance of $273,800. 


Agency 
DC 


Date 


June 13, 1961 


June 21, 1961 


June 30, 1961 


July 26, 1961 


July 31, 196] 


August 31, 1967 


September 6, 1961 


September 6, 1961 
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Action 


Resolution authoriz; 
Ply for an increased 
vance j 


advance not 
$419,000. 


Amended application to HAFA 
for planning advance of $397,935, 


Letter approving Survey and Plan- 
ning Application; Pp ing Ad- 
vance—$378,621 ; Capital Grant 
Authority—$11,021 266. 


Offer of Contract for Planning Ad- 
vance, 


Resolution authorizi 
ecute Contract for PB i 
vance to aecept funds under 


Resolution accepting 

of Contract for P 

vance. (The date of this resol. 
tion is the effective date of the 
Contract.) 


Resolution authorizin 
of $21,000 


Seribing Scope of p i i 

to be Serene by NCPC and stat- 

ing amount o. money to be paid by 
to NCPC. 2 


Agency 
HHFA 


Date 
November 2, 1961 


November 14, 1961 
January 17, 1962 
October 25, 1962 
March 7, 1963 
April 23, 1963 
May 14, 1963 

May 16, 1963 


May 24, 1963 


May 31, 1963 


June 28, 1963 


July 24, 1968 


July 25, 1963 


August 6, 1963 


August 9, 1963 


September 12, 1963 
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Action 


Approval of proposed Letter 
Agreement with certain exceptions. 


Transmittal of revised Letter 
Agreement to NCPC. 


Acceptance of Letter Agreement 
with RLA. 


Tentative adoption of Urban Re- 
newal Plan for purpose of review 
by other agencies. 


Adoption of Urban Renewal Plan. 


Letter to D. C. requesting informa- 
tion on Non-Cash Grants-in-Aid. 


Submission to HHFA of Reloca- 
tion Plan. 


Submission to HHF'A of Urban Re- 
newal Plan as adopted by NCPC. 


Letter of Comments on Relocation 
Plan. 


Transmittal of preliminary financ- 
ing plan to D.C.; request for in- 
formation on Non-Cash Grants-in- 
Aid. 

Public Hearing on Urban Renewal 
Plan and Relocation Plan. 


Letter of Comments concerning Re- 
location Plan and Urban Renewal 
Plan. 


Public Hearing reconvened to an- 
nounce approval of the part of the 
Relocation Plan concerning the re- 
location of low income families. 


Return of Urban Renewal Plan to 
NCPC for revision. 


Letter to D. C. again requesting in- 
formation on Non-Cash Grants-in- 
Aid. 

Re-adoption of Urban Renewal 
Plan. 
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[Filed May 1, 1970] 


IN THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 


Opposition to Motion of Plaintiffs for New Trial 
or for Reconsideration 


Defendant District of Columbia opposes plaintiffs’ mo- 
tion for new trial or for reconsideration. 


Plaintiffs base their motion on the third point discussed 
by Judge Leventhal in Reservation Eleven Associates v. 
District of Columbia, 420 F. 24 153. 


Point three of Judge Leventhal’s opinion deals with sub- 
mitting the probability of an alley closing to the jury in a 
condemnation case. A reading of the appellate decision in 
the condemnation case involving the subject property, 
Donald S. Nash and Sylvia K. Nash v. D.C. Redevelopment 
Land Agency, 395 F.2a 971, indicates that plaintiffs made 
no effort to have the jury consider the probability of an 
alley closing but rather that they attempted to have the 
alleys treated as if they had in fact been closed. If the 
plaintiffs were entitled to any relief based upon the prob- 
ability of an alley closing, such relief should have been 
obtained in the condemnation case. 


The law as to the Commissioners’ closing of an alley is 
stated in point two of Judge Leventhal’s opinion and in 
point two of the Conclusions of Law set forth by the Court 
in the instant case. The Commissioners’ authority to close 
alleys is discretionary and their refusal to close in this case 
was not an abuse of that discretion. 
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Wuezerore, the premises considered, plaintiffs’ motion 
for new trial or for reconsideration should be denied. 


/s/ Husert B. Par 
Hubert B. Pair 
Acting Corporation Counsel, D.C. 


/s/ Joun A. HaRnest 
John A. Harnest 
Assistant Corporation Counsel, D.C. 


/s/ THomas C. Bety 
Thomas C. Bell 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington, D. C. 20004 


July 14, 1960 


At the Board Meeting today, the Commissioners adopted 
the following Resolution: 


“RESOLUTION OF THE BOARD OF COMMIS- 
SIONERS OF THE DISTRICT OF COLUMBIA 
APPROVING BOUNDARIES OF PROPOSED 
NORTHWEST URBAN RENEWAL PROJECT 
AREA #1, REQUESTING RESERVATION OF 
CAPITAL GRANT FUNDS, APPROVING UNDER- 
TAKING OF SURVEYS AND PLANS FOR AN 
URBAN RENEWAL PROJECT, APPROVING FIL- 
ING OF AN APPLICATION FOR FEDERAL AD- 
VANCE OF FUNDS 


Wueneas, National Capital Planning Commission (here- 
inafter referred to as the ‘‘Planning Commission’’) has 
found, upon the basis of available surveys and information, 
that conditions of slum and blight exist in an area (here- 
inafter referred to as the Northwest Urban Renewal Proj- 
ect Area +17’) in the District of Columbia bounded 
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Massachusetts Avenue, N.W., New Jersey Avenue, N.W., 
New York Avenue, N.W., and North Capitol Street; and 


Wuenzas, the Planning Commission has found that such 
conditions are detrimental to the health, safety and welfare 
of the inhabitants and occupants of the Northwest Urban 
Renewal Project Area #1 and of the District of Columbia; 
and 


Wueneas, the Planning Commission, after due considera- 
tion, adopted the boundaries of the Northwest Urban Re- 
newal Project Area #1 on June 16, 1960, pursuant to the 
provisions of Section 6(b)(1) of the District of Columbia 
Redevelopment Act of 1945, as amended (hereinafter re- 
ferred to as the ‘‘Redevelopment Act?’); and 


Waereas, pursuant to the provisions of the aforesaid 
6(b)(1) of the Redevelopment Act, the Board of Commis- 
sioners of the District of Columbia must approve the bound- 
aries of an Urban Renewal Project Area as a condition 
precedent to the exercise by the District of Columbia Re- 


development Land Agency of its powers in said area; and 


Wuereas, under Title I of the Housing Act of 1949, as 
amended, and the Housing Act of 1954, the Housing and 
Home Finance Administrator is authorized to extend fi- 
nancial assistance to localities in the elimination and pre- 
vention of the spread of their slums and urban blight 
through the planning and undertaking of urban renewal 
projects; and 


Waezeas, it is desirable and in the public interest that 
surveys and plans, presently estimated to cost two hun- 
dred and seventy-five thousand dollars ($275,000.00), be 
prepared for the undertaking of an urban renewal project 
in the above mentioned area and it is necessary that the 
District of Columbia Redevelopment Land Agency (here- 
inafter referred to as ‘‘Agency”’) file an application for an 
advance of funds from the United States of America to 
defray the cost of said survey and plans; and 
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Wueneas, the above-cited Act of 1954 requires as a con- 
dition to the execution of a contract for a loan and capital 
grant for an urban renewal project that the locality pre- 
sent to the Housing and Home Finance Administrator a 
workable program, as set forth in Section 101(c) of said 
Title I, for utilizing appropriate public and private re- 
sources to eliminate and prevent the development or spread 
of slums and urban blight, to encourage needed urban re- 
habilitation, to provide for the redevelopment of blighted, 
or slum areas, or to undertake such other feasible com- 
munity activities as may be suitably employed to achieve 
the objectives of such a program; and 


Wuenreas, it is recognized that contracts for loans and 
capital grants for urban renewal projects will require, 
among other things, (1) the approval of an urban renewal 
plan by the Board of Commissioners of the District of 
Columbia in which the project is situated; (2) the pro- 
vision of local grants-in-aid which may consist of donations 
of cash, land, demolition or removal work, and the instal- 
lation, construction, or reconstruction of streets, utilities, 
parks, playgrounds, or other improvements, or the pro- 
vision of other public buildings or facilities; and (3) the 
carrying out of a feasible method for the relocation of 
families displaced from the the urban renewal area. 


Now, THererore, Be Ir Resouvep By Boaxrp or ComMISs- 
SIONERS OF THE District or COLUMBIA: 


1. That pursuant to the provisions of Section 6(b) (1) of 
the Redevelopment Act, the adopted boundaries of the 
Northwest Plaza Urban Renewal Project Area #1, are 
hereby approved as follows: 


Beginning for the same at the intersection of the 
center line of North Capitol Street with the center line 
of Massachusetts Avenue, and running thence along 
said center line of Massachusetts Avenue North 62° 
33°00” West 1072.38 feet to the center line of New 
Jersey Avenue, thence along said center line of New 
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Jersey Avenue North 15°43/05” West 2480.97 feet to 
the center line of New York Avenue; thence along said 
center line of New York Avenue North 66°0900” East 
1775.35 feet to the center line of North Capitol Street; 
thence along said center line of North Capitol Street 
due South 360.40 feet to the point of beginning, con- 
taining 3,893,279.0 square feet, or 89.3774 acres; all as 
shown on plat of computation recorded in the Office 
of the Surveyor of the District of Columbia in Survey 
Book 174, Page 134. 


2. That the proposed Urban Renewal Area described 
above is a slum and blighted area appropriate for an ur- 
ban renewal project and that the undertaking by the Dis- 
trict of Columbia Redevelopment Land Agency of sur- 
veys and plans for an urban renewal project of the charac- 
ter contemplated by Section 110(c) of the Housing Act of 
1949, as amended and supplemented, in the proposed Ur- 
ban Renewal Area described above, is hereby approved. 


3. That the financial assistance provided under said Title 
T to assist Urban renewal projects is needed (and that the 
Housing and Home Finance Administrator is hereby re- 
quested to reserve for an urban renewal project in the 
proposed Urban Renewal Area described above Federal 
capital grant funds in an amount sufficient) to enable the 
District of Columbia Redevelopment Land Agency to fi- 
nance the undertaking of the Project. 


4. That it is cognizant of the conditions that are imposed 
in the undertaking and carrying out of urban renewal proj- 
ects with Federal financial assistance under Title I, in- 
cluding the requirements of said Title I respecting the 
workable program mentioned above, and that it is the sense 
of this body (a) that a feasible method for the relocation 
of families displaced from the urban renewal area, in con- 
formity with said Title I, can be prepared, and (b) that 
local grants-in-aid, consisting of donations, of cash, land, 
demolition or removal work, and the installation, construe- 
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tion, or reconstruction of streets, utilities, parks, play- 
grounds, or other improvements, or the provision of other 
public buildings or facilities, necessary for carrying out 
in the Urban Renewal Area the urban renewal objectives 
of said Title I in accordance with an urban renewal plan, 
can and will be provided in an amount which will not be 
less than one-third of the net project cost and which, to- 
gether with the Federal capital grant, will be generally 
equal to the difference between gross project costs, and 
the proceeds or value of project land sold, leased, or re- 
tained for use in accordance with such urban renewal plan. 


5. That the filing of an application by the District of 
Columbia Redevelopment Land Agency for an advance of 
funds from the United States of America in order to de- 
fray the cost of the surveys and plans for an urban renewal 
project in the urban renewal area described above is here- 
by approved provided the said advance does not exceed 
$275,000.00. 7? 


At the Board meeting today, Colonel T. K. Fullerton, 
Assistant Engineer Commissioner, recommended that the 
Commissioners approve the site boundaries of Northwest 
Urban Renewal Project No. 1. Colonel Fullerton said that 
the Redevelopment Land Agency had estimated cost to be 
$275,000 for planning and survey and that the Commis- 
sioners should authorize application to the Federal Gov- 
ernment for the funds. The Commissioners discussed and 
decided not to hold a public hearing, but to approve the 
boundaries of the project and request for advance as recom- 
mended by Colonel Fullerton. 


Colonel Fullerton said that he recommended using the 
same resolution that was used in Columbia Plaza, with 
changes to amount and acceptance. Commissioner Mc- 
Laughlin requested that it be reviewed and approved by 
the Corporation Counsel before dispatching. (G.F. 5-905) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 
Affidavit of William T. Hannan 
District or Cottman, ss: 


William T. Hannan, being first duly sworn, upon infor- 
mation and belief, alleges as follows: 


That he was of counsel from the beginning of the in- 
stant cause which was initiated almost contemporaneously 
with the condemnation case in an effort to determine the 
proper status of the alley ground affected by the con- 
demnation case. The docket entries will show that every 
effort was made to bring forward the issues of the alley 
closing and the rezoning of the property before the trial 
of the condemnation case. The hearing on the motion to 
stay the condemnation case and to advance the instant 
cause took place just days before the condemnation case 
started. Both matters were heard by J udge Gasch. Judge 
Gasch invited the submission of documentary evidence on 
the hearings of these preliminary motions (thus accounting 
for the previous exhibit markings on most of the exhibits 
introduced in the instant case) but his only determination 
was that the condemnation case should not be stayed and 
that the instant case should not be advanced for hearing. 
Plaintiffs were limited to evidence of valuation to the status 
quo, i.e., bisected by unclosed alleys and zoned R-2. Thus 
the ‘‘law as to the Commissioner’s closing of an alley* 
stated in point two of Judge Leventhal’s opinion’’ is 
neither the law applicable to the facts of this case nor the 
present law of this jurisdiction which was subsequently 
settled by the Reservation Eleven case, decided July of 
last year. While it is true, as government counsel ar- 
gues, ‘‘the Commissioner’s authority to close alleys is 
discretionary”’ under ordinary circumstances, but in this 
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instance the fact that the alleys would have been closed 
but for the interjection of the D. C. Redevelopment Agency 
representative, stipulated to by government counsel, throws 
the case directly under the Reservation Eleven decision. 


The apt language of that decision cannot be ignored: 


*<<Bven if the alleys were not yet closed, but were 
likely to be closed in the discernible future, absent the 
condemnation, the jury should take into account the 
more profitable use that would thereby be made pos- 
sible. In such a case the value is not set as if the land 
were already used in a more profitable way, but rather 
the value should factor in the degree of probability of 
such future use and its effect on market price.”’ 


“Precedents cited by appellant indicate that a gov- 
ernment may not use its regulatory authority (e.g. 
zoning) to deny consent to a landowner’s proposed 
use of his land, merely because it wants to preserve 
the land for a still different use and to take the land 


for that purpose at a cheap price. The city must con- 
sider the landowner’s application for use of his land 
on its own merits, in the exercise of its regulatory au- 
thority, and cannot artificially use another govern- 
mental power to reduce the just value cost payable on 
the exercise of its power to take private property 
through eminent domain.”’ 


/3/ Wri T. Hannan 
William T. Hannan 


Susscrisep and sworn to before me this 6th day of 


May, 1970. 


/s/ Joan D. Fotzy 
Notary Public 


My commission expires: 
October 31, 1970. 
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[Filed May 7, 1970] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 


Additional Memorandum in Support of Motion for New Trial 
or for Reconsideration 


The attached affidavit presents facts in rebuttal to the 
statements contained in opposition to the motion of plain- 
tiffs for a new trial or for reconsideration. 


/3/ Wit T. Hannan 
William T. Hannan 


/s/ Kent D. TxHorve 
Kent D. Thorup 
Attorneys for Plaintiff 
Suite 637 
Woodward Building 
Washington, D. C. 20005 


* * * * * * 
[Filed May 28, 1970] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2710-65 


Order 


Upon consideration of plaintiffs’ motion for a new trial 
or for reconsideration and memoranda in support thereof, 
and of defendants’ opposition to the above motions, and 
upon reconsideration of the trial exhibits and cases cited 
by both parties to this action, the Court makes the follow- 
ing additional findings and conclusions: 


(1) That the immediate problem before this Court was 
whether the refusal of the Commissioners to close the 
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alley here in question was arbitrary or capricious and 
thereby resulted in the alleged damages claimed by plain- 
tiffs. 

(2) That the authority of the Commissioners to close or 
not to close alleys is purely discretionary (7 D.C. Code 
§ 401). 

(3) That in this case, as in the case of Reservation Eleven 
Associates v. District of Columbia, 420 F.2d 153 (D.C. 
Cir. 153) ‘‘It was reasonable for the Commissioners to de- 
cline to give away or exchange property that was likely to 
be needed in the discernible future’’. Id. at 156. The re- 
fusal of the Commissioners to close the alleys was there- 
fore not an arbitrary or capricious act. 


It is, therefore, this 28th day of May 1970, 


Oxprrep that plaintiffs’ motions for a new trial or re- 
consideration be, and they hereby are denied. 


/s/ June L. GReex 


Judge June L. Green 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[10] Donald Scott Nash 


called as a witness by the plaintiff, having been duly 
Sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hannan: 


Q. Would you state your full name? A. Donald Scott 
Nash. 

Q. Your address, Mr. Nash? <A. 1816 Bryant Street, 
Northeast. 

Q. How long have you lived in Washington? A. All my 
life; 69 years. 

[11] Q. What is your occupation? A. In real estate in- 
vestments all my life. 

Q. Real estate investments? A. Real estate investments, 
yes. 

Q. Did you own a certain piece of property on Pierce 
Street that was later the subject of a taking by the Gov- 
ernment? A. I did. 

Q. Could you kindly describe that property when you 
purchased it? A. When I purchased it, it had a group of 
flats on it, some six family and some four family. It was 
an area of about 15,000 feet, more or less, of ground with 
these buildings, some facing on Logan Place and some on 
Pierce Street. 

Q. Some facing on what place? A. I beg your pardon? 

Q. You said some facing on what place? A. On Logan 
Place. 

Mr. Hannan: Your Honor, I think it would benefit us 
all to take time to take this plat and go over it carefully 
as to where we are speaking of. This exhibit was used in 
the previous case and we shall introduce it and number it 
later. 

The Court: Very well 

Mr. Hannan: If Your Honor please, to orientate us, 
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as I say, we are over near Sibley Hospital on North 
Capitol [12] Street. This is North Capitol Street and this 
is—we are going north. M Street goes up here and, of 
course, this was Sibley Hospital. 

Now we are speaking here of Pierce Street, and these 
are the exact pieces of property that we are speaking of 
in Square 620. The first piece, the lot 860, faces Pierce 
Street, fronts on Pierce Street, and contains some 15,000 
square feet and had on it 11 brick dwellings, as he testi- 
fied. 


By Mr. Hannan: 


Q. How many stories were they? A. Two stories and 
basements with apartments on all floors, including the 
basement. 

Mr. Hannan: Then back of this property were two other 
pieces, squaring out the ownership there, one being lot 862 
with 5600 feet in it and improved by four dwellings, the 
other being lot 861 of 7600 feet improved by five dwellings. 

So that the subject of the condemnation taking was the 
whole of these three parcels and the subject of our atten- 
tion presently are the alleys that bisect in two directions 
these properties. 

So when we speak of the alley closing actions that were 
taken, we are speaking of all of the alleys in the square. 

The Court: Excuse me. Just right there, is it more than 
two? Is it the one that divides lot 862 from lot 861 and 
the long one which divides lot 860 from the other two [13] 
lots? 

Mr. Hannan: That is correct, Your Honor, the two alleys. 


By Mr. Hannan: 


Q. Mr. Nash, what was the nature of the improvements 
on the inside pieces? A. They were four-family flats, two 
stories, with no basement, and four apartments in each 
building. 

Q. Were these occupied as of the time you purchased 
them? <A. No, they were not. 


91 


Q. When was the date of purease, approximately? A. 
I think about 1956, 

Q. About 1956. Now after you had purchased them, what, 
if anything, did you do with respect to the District Build- 
ing? A. I applied— Wait a minute. I guess I don’t quite 
understand. You mean at the time I purchased it? 

Q. After. When was the first time that you consulted 
with the District Building with respect to these properties? 
A. Well, they had been under condemnation and I did 
have—I can’t recall, but soon after I got them, I went 
down and talked to the Condemnation Board in reference 
to them. 

Mr. Hannan: This is a different condemnation, Your 
Honor. 

The Court: I understand. 

(14] The Witness: But nothing was done. That was 
about all the contact I had with the District at that time. 
After about—I debated whether to repair the buildings 
and put them back in shape. The ground was second com- 
mercial. 

And at that time it seemed like it would be more desir- 
able to use the ground for commercial than residential. 
So I spent about six months debating which way to Zo. 
Finally decided to remove them and put it on the market 
for commercial ground. 


By Mr. Hannan: 


Q. Subsequent to that, did you apply to the District 
Building or did you consult at the District Building? <A. 
No. To apply for what? 

Q. I am not supposed to lead you. You are supposed to 
tell me. A. We applied for a Trazing permit and removed 
the buildings, 

Q. Subsequent to that, what did you do with respect to 
the property? A. Well, after I tore the buildings down, the 
Lewis Plan went into effect. 

Mr. Bell: Your Honor, could we have when he tore the 
buildings down? 
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The Court: He stated he bought the property about 1956 
and he stated he razed the buildings about six months [15] 
after, as I recall. 

Is that correct? 

The Witness: Yes. About six months after, as I recall. 


By Mr. Hannan: 


Q. You were speaking of the Lewis Plan. A. The zoning 
was changed—When I tore the buildings down, I left the 
exterior walls facing the Pierce Street and Logan Court 
and fenced the property in ad made it into a temporary 
parking area. 


[18] By Mr. Hannan: 


Q. Previous to 1961, Mr. Nash, between the time that 
you tore the buildings down and 1961, what use did you 
put the property to? A. As a public parking lot. 

Q. What physical change did you make, if any, in the 


property? A. Well, we enclosed the fence, macadamed the 
top, put [19] gates at Logan Place and Pierce Street that 
we could lock at night. 

Q. Was it necessary to secure a permit? A. Yes, we had 
to get a permit. 


[35] (Plaintiffs? Exhibit No. 16 was marked for identifi- 
cation and received in evidence.) 


Mr. Hannan: If Your Honor please, I am reading here 
from page 231 of the joint appeals in the other appeal. 
And it is the minutes of the 824th meeting of the Co-ordi- 
nating Committee of the National Capital Planning Com- 
mission. 

[36] Present regular members, Corps of Engineers, Dis- 
trict of Columbia, Col. Webb, Emil Press, Francis Healy, 
Surveyor, National Park Service, Robert Horn, Merrill 
Sager, Public Building Service, GSA, . . . to National 
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Capital Planning Commission, Charles Conrad, Ellis Price, 
William Weybright, absent, so forth. 

Also present Edward Will, Staff NCPC. 

Street and alley closings. Mr. Weybright presented 22 
proposed closings for discussions. Motions unanimously 
carried recommending approval of closing of streets and 
alleys as shown on NCPC plan file numbers so and so. 

Motion unanimously carried recommending disapproval 
of the application as shown on file number so and so. 

Now, translating as far as our case is concerned, of the 
22 proposed closings for discussion, 21 were unanimously 
and summarily granted. And the 22nd was our alley clos- 
ing which was unanimously recommended be turned down. 

Now the rest of the meeting didn’t have anything to do 
with our case. 

Then, I am reading further on page J.A. 233, and this is 
the excerpts from a public hearing on the proposed change 
in street designations, et cetera. 

Now, this, if Your Honor please, is the District Govern- 
ment’s action, following this recomendation: Present, Col. 
MacVeigh, presiding, Jeffrey Thornett, Secretary, Board 
of [37] Commissioners, Mr. Healy, Surveyor. 

Mr. Thornett: No. 10, closing of public alleys in Square 


Mr. Healy: This is a Proposal to close the alley area 
shown on plat in green color. All of the property abutting 
the alley proposed to be closed, except one lot, is in one 
ownership. However, I believe that there has been some 
opposition—or there is some opposition to this closing 
from Urban Redevelopment people. 

Col. MacVeigh: I would like to hear first comments in 
favor of this proposal. 

No response. 

Col. MacVeigh: Is there opposition? 

Mr. Healy: Colonel, we have a Mr. Weybright here from 
the staff of the planning commission and he may want to 
make a statement as to the action that was taken. 
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Mr. Weybright: I believe the usual procedure of the 
planning commission is to turn in their recommendations to 
the Board of Commissioners on all these street and alley 
closings and that would be the proper procedure, I am 
sure. 

Col. MacVeigh: Is that ordinarily done separately, Mr. 
Healy? 

Mr. Healy: Usually a representative of the planning 

commission states the action that has been taken by the 
committee. 
[38] Mr. Weybright: There is a ruling, sir, on the books, 
that the Planning Commission must send in a recommenda- 
tion to the District Commissioners on each of these actions. 
Mr. Healy, however, is correct in stating there was opposi- 
tion to this by RLA at a Coordinating Committee Meeting 
yesterday. 

Col. MacVeigh: I assume then that there are statements 
other than those aired at this meeting which will go into 
the record. 

Mr. Healy: The reason for this objection is that this 
particular square happens to be in Urban Renewal Area 
Northwest Project 1. That is the reason for it. 

Col. MacVeigh: The testimony offered in this hearing 
will be accepted for the record and considered in conjunc- 
tion with other testimony offered in a proper manner in 
arriving at a decision. 

The rest of the proceeding has nothing to do with this 
here, and, if Your Honor please, I offer these two actions, 
that of the Coordinating Committee as recorded here and 
the action of the Committee of the District Commissioners 
as to show—and you recall the dates of these, Your Honor— 

The Court: 1965, in one case, I believe. 

Mr. Hannan: July 27, 1965. 

The alley closing was objected to. 


s ad * * * oe * ? a a 


[39] Q. Mr. Nash, when did the facts that we have just 
been speaking of, the refusal or the failure to close the 
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alley, first come to your attention? A. At the time of the 
Redevelopment Land Agency taking. 

Q. And that was approximately when? A. 1965, 

Q. In 1965. What brought it to your attention? A. At 
the time— Let’ssee. If] recall, I don’t remember whether 
I was contacted by them or not. 

The Court: Will you speak into the microphone, please? 
The reporter has to see you. 

The Witness: I think it was during negotiations that I 
discovered that the alleys were not included in the taking 
of my property. I don’t know at this time as I can state 
anything more than that. My recollection isn’t too good 
on it. 


By Mr. Hannan: 


ject property, you said that 
ness? Is that correct? A. 
but as an investor. 

nce with respect to closing 
number of them, alleys and 


Q. And what has been your experience in the closing of 
them? A. All that I have asked for have all been closed. 
And I haven’t even appeared at the hearings. I have 
abided by the requirements and they have gone through 
in the natural course of events. Never been turned down on 
one, until this one came through. 

Mr. Hannan: If the Court please, I ask the Court to 
take judicial notice of the statute which provides that 
ownership on both sides of the street entitles a person 
upon the request to close the alley conditioned upon, of 


96 


course, whatever conditions the commissioners want to 
place upon it. 
The Court: Very well. 


By Mr. Hannan: 


Q. Mr. Nash— 

The Court: Do you have the citation from the statute? 
Mr. Bell: 7-401, Your Honor, D.C. Code. 

Mr. Hannan: Thank you, Mr. Bell. 


[41] By Mr. Hannan: 


Q. Mr. Nash, you said you had dealt in several pieces of 
property? <A. Yes. 

Q. Had you dealt in other pieces of property in this 
neighborhood? <A. Yes. 

Q. Could you tell us approximately where they were? 
A. Well, I have owned a piece of property on Pierce Street 
near New Jersey Avenue. 

I own a piece yet I have owned for 50 years at the corner 
of New York and New Jersey Avenues which is just a 
square away. 

I am trustee under my father’s estate of another tract 
that we have at 3rd and 4th and M Street, Northeast, which 
is three blocks away. 

I bought, for one of my family, a tract of several pieces 
near the corner of 1st and G Streets, Northwest, which is 
about four blocks from here, I imagine. 

This piece of property. 

T have other pieces, three, four, five blocks away. I still 
have numerous pieces in that area. 

Q. Have you become familiar with the values of the 
properties in the neighborhood? A. From an investor’s 
standpoint, yes. 

Q. Considering yourself as the owner in this case. [42] 
A. Yes. 

Q. Following the Lewis Plan in 1958—By the way, what 
did the Lewis Plan do to your property? A. It downgraded 
it from C-2 to residential. 
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Q. When you say downgraded it from C-2 to residential, 
was there any other 0-2 property near your property on 
the west side or that side of North Capitol? A. It was all 
C-2 at that time, as far as I recall, over to First Street 
and possibly to New J ersey Avenue. 


* * * * * * * e s e 


[51] Mr. Bell: Your Honor, I still don’t see that it is 
material to the issues in this case. At this time I would 
be willing to say, as far as I can see from all the evidence, 
there is no evidence that the District of Columbia refused 
to close this alley for any other reason than that the land 
was going to be taken by RLA. 

From all of the evidence I can’t say there was no other, 
but I have no indication there was. I don’t see that we 
need to go to a lot of proof. I will concede for the pur- 
poses of this lawsnit, the only reason the alley was not 
closed was because of the objections that streamed from 
RLA to the NCPC, based on the fact that they were going 
to take the property and use it for their purposes. 


The Court: With that stipulation, we will exclude the 
newspaper. 
Mr. Hannan: Thank you, Your Honor, 


[52] Q. What effect did the coming of RLA in this area 
have upon you and your property? A. What effect did it 
have? 

Q. Yes, sir. A. It prevented me from leasing the prop- 
erty with a guaranteed time for a tenant to use the prop- 
erty. I had numerous inquiries through the years to lease 
the property, but when they became aware of the fact that 
Redevelopment had it in mind to take it, they lost interest 
in it. 

I have Yellow Cab Company for one. I had several 
used car dealers and others. But I was left with a piece 
of property that I couldn’t get income from. 

Q. How long did yon leave it unoccupied? A. About 
eight or nine years. 
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Q. Did there come a time when you did lease it? A. Yes. 
It was getting close to the time when Redevelopment had 
planned—they were planning to take it and as a part of 
that Reece Used Cars was being forced off the lot they 
had and he came to see me, wanted to know if I would 
lease it to him. 

Q. Did he want it whole or part? A. He was willing 
to take part. But he said he could only pay $500 a month 
and I said since it was not being used I would just rent it 
to him for a year, because I thought he [53] might be able— 

I gave him a lease for a year. Actually, Redevelopment 
took it in 10 months, so they let him stay the other two 
months. 

Q. That was $500 a month? A. $500 a month, yes. 

Q. In your opinion, was that the market rental value 
for that tract as a parking lot? A. No. Up to that time I 
had held it for $1500 a month. 

The Court: Had you at any time rented for $1500.00 a 
month? 

The Witness: No. I never rented it at all, until this last 
tenant I speak of. 

The Court: When you had this permit for a parking lot, 
when was that? Was that for this tenant you are talking 
about? 

The Witness: No, that was when we were going to rent 
it ourselves as a public parking lot. But, from an adminis- 
trative standpoint— 

The Court: It never was done? 

The Witness: It was done, just for a short period. The 
help situation was unsatisfactory and I gave up on it. 

The Court: I see. : 


By Mr. Hannan: 


Q. Mr. Nash, what value would you put upon that prop- 
erty, [54] assuming that there was no RLA? A. I con- 
sidered the value at $5 a foot, during the entire time I 
had it. 
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Q. This is from the time of 1957 through 19— A, 1956 
until I lost the property. 

Q. 1965. That is approximately what sum in total? A. 
Nine years, I think. 

Q. I mean what would be the total amount, then, the 
value that you would place upon the property? A. I had 
valued it at $150,000 for the entire property. 

Q. Mr. Nash, you say you held it for $1500 a month. 
you thought it was worth that as rental for parking. 

Do you have any other parking lots in the area? A. We 
have, which I am trustee on, belonged to my father, a tract 
between 3rd and 4th on M Street, Northeast. 

Q. When did you first lease that to the present tenant? 

d it to Diamond Cab, I think it has been 
around 1957 or ’58. 

Q. About the same time you got this other property? A. 
About the same time, yes. 

Q. Is 3rd and M Street within any part of the RLA 
taking? A. No. 

Q. It isnot ? A. No. 

[55] Q. It is outside of the zone? A. It is about three 
blocks from the property, but it is not in the taking areas. 

Q. In 1965, what was the average rental of that prop- 
erty? A. That property in 1965 was $25,000 a year net to 
us. They paid taxes and all other expenses. 

Q. You say $25,000. Have you broken that down to a 
footage rental? A. No. It was 48,000 feet in that tract. 
This tract on Pierce Street had 28,000 feet and at the same 
rate of rental, it would have come to $14,560 a year. This 
is actually three blocks closer downtown. 

For that reason, even a little more desirable for a taxi 
stand than 3rd and M, because mileage means a great deal 
to them in going back and forth. 

Q. So, to repeat, you said that equated to the footage of 
your North Capitol Street property, this property would 
rent at approximately $14,500 a year? Is that correct? 
A. Yes. 

Mr. Hannan: I have no further questions. 


Cross-Examination 
By Mr. Bell: 


Q. Mr. Nash, did you ever pay taxes on the alley that 
are involved in the case here? [56] A. I presume not. 
The taxes are paid in my office by my clerk and I usually 
don’t even come in contact with the bills. I had assumed 
that I was paying on the alley, but apparently I was not. 

Q. Did you ever check the land records of the District 
of Columbia to see if this property had been combined into 
one lot so that the alleys were listed in your ownership? 
A. I couldn’t hear you. 

Q. Did you ever check the land records of the District of 
Columbia to see if this property was listed in your owner- 
ship, that is, the alleys? A. Only at the time that Re- 
development stepped in to take it. 

Q. The rental of $500 a month was the best offer you 
ever had for this property while you owned it? A. It was 
the only offer I actually had, because we never got with 
the prospects during the years, we never even got around 
to the point of talking money. 

Q. When you bought this property, it had some prob- 
lems about being condemned by the Unsanitary and Unsafe 
Building Section of the Government? Is that correct? A. 
I don’t hear you. 

Q. Didn’t you say, when you got this property, you con- 
tacted the Condemnation Board? A. Yes. 

[57] Q. Wasn’t that in connection with the fact that these 
buildings were about to be condemned? A. They were 
condemned. 

Q. They were condemned? A. They had been condemned. 
They were vacant at the time. 

Q. Did you attend the public hearing held by the com- 
missioners on July 27, 1960, to determine whether or not 
this alley should be closed? A. No. 

Q. You have made some references to RLA and the fact 
that you had difficulty, because they were going to take 
over the property. 

Do you know of any legal reason why you could have 
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not used your property to build anything that was allowed 
within the zoning or for anything other allowed within the 
zoning, up until the time RLA actually condemned it? A, 
You say— 

Mr. Hannan: I object, if Your Honor please. Under law, 
once the RLA has declared this a project ar 
not, you may not get a i i i 
the control of RLA. 

Mr. Bell: I will withdraw the question, Your Honor. 


By Mr. Bell: 


Q. Was there any particular reason why you did not 

8] attend the public hearing on this alley closing? A. 
Only because I have never made a practice of doing it. 
Never had any difficulty before. 

Q. Where were your offices or residence in 1960, at the 
time of this hearing? A. 1816 Bryant Street, Northeast. 
T have lived there for 40 years, 

Q. Did you have any connection with an address at 3303 
18th Street, Northwest? A. Have I any connection with 
3303 18th? 

Q. Yes. A. Not as an owner. It belonged to my father. 

Q. Who is Robe S my brother. 


* * * * * * * 
[59] Redirect Examination 
By Mr. Hannan: 

Q. Did you, as a matter of fact, receive any notice from 
the District as to any disposition of this property? A. 
Never. Never any notice at all, 

The Court: You may step down, sir. 


(Witness excused.) 
° e » e 
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Frank M. Doyle 


Direct Examination 


AFTER RECESS 
By Mr. Hannan: 


Q. Would you state your full name, please? A. Frank M. 
Doyle. 

Q. What is your residence? A. 5631 MacArthur Boule- 
vard, Northwest. 

Q. Where is your office? A. 927 15th Street, Northwest. 

Q. What is your occupation? [60] A. Real estate 
broker. 

Q. How long? A. About 46 years. 

Q. Are you a licensed real estate broker? A. I am. 

Q. Have you had experience in evaluating properties in 
the District of Columbia? A. Yes, I have. 

Q. Have you served in any official capacities with re- 
spect to the Washington Real Estate Commission? <A. Yes. 
I was appointed to two three-year terms on the Real Estate 
Commission of the District. And I am At-Large Member 
of the Board of Equalization and Review that reviews 
complaints relative to tax assessments on real estate. 

Q. Does that have to do with evaluation? A. Yes, it 
does. 

Q. In the course of your experience—you say how many 
years? A. Forty-six. 

Q. —have you had any experience in evaluating prop- 
erties in the Northwest Redevelopment Land, Area No. 1, 
or in its proximity? A. Yes. I cover the District pretty 
fully. 

Q. Were you engaged in any particular activity with 
respect to zoning from the period 1955 through 1958? [61] 
A. Yes. I was very active in zoning for the couple of 
years prior to the enactment of the present zoning law, 
May 12, 1958, I had written articles and so forth. 

Q. In that regard, what participation, if any, did you 
take? A. I made certain recommendations at the time be- 
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fore the Zoning Commission that proposed changes. And 
I wrote an article that was published in the Realtor Maga- 
zine after the enactment. I have written articles and talked 
about it before the Real Estate Commission. 


* * * * * * * * e e 


[64] Q. Mr. Doyle, in the event that a person had a cer- 
tain usage, non-conforming use, as of the time of the 
adoption of the new zoning, the Lewis Plan, what happened 
to that use? A. It is irrevocable. 

Q. It is irrevocable? [65] A. It is irrevocable. 

Q. It does not run out? A. No.** * 


[66] Q. Mr. Doyle. with respect to the zoning that existed 
as of the time of this taking, which is R-4, which came into 
existence in 1958 with the Lewis Plan, state whether or 
not that changed the nature or the use of the area, as far 
as you have observed. A. Naturally, when such a thing is 
imminent, there is very little activity. There hadn’t been 
in this area any building for a couple of years, because 
everyone knew that some zoning was in the offing, rezoning 
rather. 

And that there was very little activity there. It was 
just about impossible, of course, to get anyone right at 
that time interested, because of the uncertainty of what 
was going to happen. 

Q. You speak of this uncertainty. What were the factors 
in the uncertainty? [67] A. Well, I advertised this prop- 
erty and I met Mr. Al Fogle, head of the Yellow Cab Com- 
pany. We were just about to make a deal on this property, 
either sale or rental, and I told him, of course, that there 
was a possibility that there may be a change, that there 
were a number of meetings held and the RLA, of course, 
were at these meetings and I didn’t know, I couldn’t as- 
sure him that he wouldn’t have to get off of there within 
a certain length of time, so that, of course, he was no longer 
interested. 

And I stopped my activities, too, on it at that time. 
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Q. Could you give us the approximate time that you 
just described? A. I would say that was sometime in 
probably 1957. I have a postal card here with a two-cent 
stamp on it where I was quoting it for sale and for lease, 
and I wrote to the Post Office Department and that was 
discontinued in 1958. 

So it was sometime prior to 1958. 

Q. Thank you, Mr. Doyle. 

With respect to the probability of rezoning here, you 
have described that the corridor of North Capitol Street, 
on the other side of the street, is C-2 and C-M? A. That is 
right. North Capitol was C-2 and the other C-M. 

Q. When you have that situation, is there any action or 
activity with respect to transition zones, as far as [68] 
zoning is concerned? A. I don’t know what you mean, Mr. 
Hannan. 

Q. Well, buffer zones. What, if any, principle is applied 
with respect to residential across the street from ‘or next 
to commercial use? A. Well, you never know, of course, 
what the Zoning Commission will do. But if you are sur- 
rounded with zoning different from what you have, chances, 
of course, will be very good to have the same zoning 
applied. 

Q. Assuming that you have R-5-C immediately to the 
north of you, being that tract down to the Sibley zone, 
what would be the likelihood of extending that through 
the rest of the block? A. I would say extremely good. 

Q. B-5-C is apartments, isn’t it? A. Apartments, the 
three and a half FAR, or floor area ratio. 

Q. When you say three and a half FAR or floor area 
ratio, could you tell us what difference the floor area ratio 
makes in values? A. It makes a lot of difference in the 
value. That means—three and a half means—that you can 
cover three and a half times the area of the lot. If you 
have a lot, as this lot, say 30,000 square feet, it means you 
could—or the exact amount is 28,300 without the lot means 
that you [69] could cover 108,000 square feet. 

In other words, three and a half times. 
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Q. With respect to R-4 which, I think. has a FAR of 9, 
which is less than 1, what would be the relative value with 
respect to the use of that land and, therefore, with respect 
to its sale? A. Are you speaking now before or under— 
I don’t follow you. 

Q. I am speaking of under the Lewis Plan as of 1965. 
What would be the relative difference in value between 
ground that was R-4, which is a 9 FAR, and R-5-C, which 
is a three and a half FAR? Roughly. What would be the 
differential? A. That would be very difficult to answer. 
It all depends upon the use to which it is being put. There 
may be something going on R-4 that might be very desir- 
able. It might be more desirable than an apartment with 
an FAR of 3.5. 

Q. What you are saying is the particular use? A. Yes, 
The C & P Telephone Company might want to have a sub- 
station there or something under your old zoning. 

Q. Did you make inquiry as to the sales in the nearby 
area during 1965 at or about the time of the taking? A. I 
made one check, of course, of the junk yard which is down 
the street. And I have— 

Q. What was the value placed upon the junk yard sale 
and when did that occur, approximately? [70] <A. The 
junk shop was paid $39,875 or $6.25 a square foot. 

Q. With respect to the $6.25 a square foot, that was paid 
approximately the same time this case was being tried? A. 
Just about the same time. 

Mr. Hannan: If Your Honor please, this was the sale 
that was the subject of the cross appeal. 


By Mr. Hannan: 


Q. Who was the purchaser of that? A. The RLA. There 
were no other sales that I could find, because— 

The Court: Was there a difference in the zoning be- 
tween that of the subject property and that of the junk 
yard? 

The Witness: No. That was non-conforming also. 


106 


By Mr. Hannan: 


Q. Both are for non-conforming use? A. That is right. 
It was impossible to get any current values at the time of 
the taking, because no one was buying in there knowing 
what the situation was. But I have here, which I got three 
or four years ago from the RLA, some sales. 

There are, I think, 17. Thirteen of them—or 16. Thir- 
teen of them at $6 a foot, two at $6.50 a foot, and three at 
less than $6. I have these. These are records I got from 
[71] the RLA on their forms. 

The Court: How much less than $6? 

The Witness: One was $5.75, one was $5.64, one was 
$5.60. That is all, Your Honor. 


By Mr. Hannan: 


Q. Mr. Doyle, from your experience and from your 
knowledge of the properties in the area, from your ex- 
perience as an appraiser, what is the per foot value that you 


placed upon this piece of property as of 1965 when it was 
taken? The subject property with either the R-4 with a 
non-conforming use or the R-5-C usage? 

Or do you want to take them apart? 

The Court: The R-5-C is one it was not given. 

Mr. Hannan: That is correct. He said it was reason- 
ably probable, in his opinion. 

The Court: If it had not been for RLA. 

Mr. Hannan: Yes, Your Honor. 

The Witness: A fair market value for the said property 
containing 28,300 square feet, with the alley excluded, 
was $5 a square foot, or a total of $142,500. 

Fair market value of said property containing 28,300 
square foot, treating the non-existence of the alley, but 
not placing a value thereon, was $6 per square foot, for 
a total of $169,800. 
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[84] Mr. Hannan: If Your Honor please, I should like 
to start by reading a few excerpts from the testimony of 
Mr. Owen in order to establish what was considered the 
value of the property were it bisected by the alley, since 
out action is for the difference between the value of the 
land as bisected and otherwise. 


* * * * * * * * * * 


[85] If Your Honor please, on page 57 of the Joint Ap- 
pendix, Mr. Owen is on direct examination and at the bot- 
tom of the page the last answer. Reading now. 

He said: Would you tell us how you capitalized the in- 
come from the property? 

The Court: Is he referring to this particular property? 

Mr. Hannan: This is the instant property, the whole 
property. 

The property, as I said, produced $500 a month rent. 

That resulted in a total rental of $6,000 per year. Due to 
the fact that this is a variance from the residential use, 
in other words, commercial use, and being used as a park- 
ing lot under Board of Zoning Adjustment variance grant, 
which has to be renewed every five years—”’ 
[86] If Your Honor please, stopping there just a second, 
that turns out not to be so, as has been testified subse- 
quently. He, I think, was confused that you have to re- 
new a permit but not the use itself. 

At any rate, ‘‘I allowed for vacancy of 10 percent, be- 
cause that might terminate by losing the right to use it or 
the tenant moving off, which would give me an effective in- 
come of $5400. 

From that I deducted what you would ordinarily pay 
a real estate agent of 5 percent, which would be $300. And 
deducted the real estate taxes of $574, or a total of $874, 
which left income of $4,526 to the owners. 

This income I capitalized at 8 percent, taking into con- 
sideration the use for which the property was being put, 
which resulted in a value estimate of $56,574. ?? 
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Now the next question: ‘‘Your 8 percent capitalization 
rate, how did you arrive at the conclusion of 8 percent? 

Well, this, as I mentioned before, is an occupancy on 
variance granted by the Board of Zoning Adjustment. It 
is not use which is permitted normally under the Zoning 
Code. It can be revoked and it is a speculative use. And 
taking into consideration the ground in the downtown busi- 
ness area under modern office buildings rent for 6 or 7 per- 
cent, I felt that 8 percent was a fair return. 

And dropping now down to the lower question and an- 
[87] swer. 

Would you also tell us just how you considered this under 
the comparable situation? 

Under the present zoning code, which came into effect 
in 1958, they could build on the front parcel facing the 
street apartments to a height of 40 feet, provided they 
didn’t occupy more than 40 percent of the lot area. In the 


rear— 
And, Your Honor, understand the rear, meaning the 


parcels— 

The Court: Beyond the alley. 

Mr. Hannan: Yes, Your Honor. 

In the rear, under zoning code, they could not use it for 
apartments, but they could use it for houses, provided 
these lots faced a 30-foot street and were accessible to the 
30-foot alley. 

I beg your pardon. And were accessible to the public 
street—Pierce Street, in other words—by another 30-foot 
alley. 

That was not the case in this particular instance. But, 
however, I made the assumption. And assuming that this 
could be done, that the owner could dedicate a strip of 
ground 6.75 feet of southerly portion of his two south tracts 
and then widen that alley to 30 feet, so that these houses 
would face that alley, and then, in turn, widen the north- 
south alley on the west, which is 14.27 feet to a 300-foot 
alley, [88] which would then comply with the zoning code 
in which case he would erect single houses on ground in 
the rear. 
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Now the zoning code in that case calls for the lot area 
to be not less than 1,800 square feet. And the building 
to be not less than 18 feet in width. And, under the cir- 
cumstances, the 1800 square feet governs. So he could 
build a certain number of houses in the rear. 

Now, if you would, Your Honor, he then proceeds to com- 
parables in that zone classification, as far as prices are 
concerned. And on page 64 he concludes his values. It is 
actually on page 63 that it starts. The bottom answer. 

Based on those figures—Mr. Owen speaking—and men- 
tioning factors assuming these alleys that the owner would 
be willing to dedicate and widen the alleys and relocate the 
10-foot north-south alley between the two southerly par- 
cels and create a new alley to the east, which you would 
have to do under the D.C. Code, he could get a total of 
21 units, meaning apartment units, on the property and 
that is on the property facing the street, meaning Pierce 
Street. 

And in the rear—at $1,000 a unit, that would be $21,000. 
In the rear, he could not build— 

The Court: $21,000? 

The Witness: $21,000, yes. 

In the rear he could not build an apartment building. 
He could, however, build single family houses. Now he 
would [89] get a total of 5.89 sites under the Code of 1800 
feet. I rounded that to six sites, assuming he could geta 
variance from the Board of Zoning Adjustment. Because 
the differential was very small. 

And based upon the value of the other alley lots which 
I mentioned earlier at a dollar and a half a foot—they 
average $1.42. I put these at . .. which would make a 
total of $16,200, which added to $21,000 would give us 
$37,200.00, if developed for residential use. 


Ricwarp J. Doxonoz 
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Direct Examination 
By Mr. Hannan: 


Q. Would you state your full name, please? A. Richard 
J. Donohoe. 

Q. Mr. Donohoe, where is your place of business? A. 
2139 Wisconsin Avenue, Northwest, Washington. 

Q. How long have you been in Washington? A. I am 
52 years old and I guess I have been in Washington about 
45 years. 

Q. Mr. Donohoe, what is your education with respect to 
your occupation? A. Iam a mechanical engineer, graduate 
of MIT. 

Q. What is your business? A. I am a builder and de- 
veloper. 

Q. And what is your position in that firm? What is the 
name of the firm? A. I am President of the Donohoe 
Construction Company. 

Q. Is there any real estate operation connected with 
that? A. Yes. John F. Donohoe and Sons is a real es- 
tate firm and we are associated. I am vice president of 
that [91] company and have been for approximately 25 
years, or I have been associated with the company for 25 
years and I suppose I have been a vice president for may- 
be 15 years. 

Q. Do you have a real estate license? A. Yes, in the 
District, Maryland, and Virginia. 

Q. As such, have you become acquainted with the zoning 
regulations in the District of Columbia? A. Yes, indeed. 

Q. Mr. Donohoe, could you briefly describe to us the type 
of operation that both of your companies do and what the 
results as far as you are concerned, the products are? 
A. The building and developing firm is engaged in all phases 
of construction, office buildings, apartment buildings, indus- 
trial buildings, housing. And our procedure, we own— 
our company ends up by owning about 20 or 25 percent of 
our buildings. 

So we are very much interested in an overall successful 
project. So that we are very much involved in land ac- 
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quisition, obviously the zoning of that land, the design and 
construction, the leasing and management. 

It is a 100 percent activity to produce an effective project. 

Q. Mr. Donohoe, in the past 25 years, could you tell us 
approximately how many of these land acquisition and 
development matters has your company been engaged in? 
[92] A. Something over a hundred, I would Say. 

Q. What are- you speaking of in dollar values, total 
dollars, roughly? A. In the neighborhood of $100 million, 

Q. Mr. Donohoe, with respect to zoning, is there any re- 
lationship between the value of ground and the zoning of 
that ground? <A. Obviously, yes. 

Q. Could you illustrate? A. Well, I think that probably 
the most important, we often Say that the cost of ground 
per square foot is unimportant, it is the cost of the ground 
per square foot of building that you can erect thereon. 

In other words, density is probably the most important 
part of zoning. 

Q. How is density translated in zoning? Take, for in- 
stance— <A. In the District of Columbia, it is done by the 
so-called floor area ratio which is assigned to the various 
zoning classifications. 

Q. Do you recall those floor area ratios in the various 
four zoning classifications? A. In the residential zones, for 
instance? 

Q. Yes. A. Yes. Generally, the low densities in the R-4 
and [93] below zoning about a 9/10th FAR. We get into 
the R-5-A zoning which is also a 9/10th FAR. The R-5-B 
isal. FAR. R-5-C is 3.5; R-5-D 6.0. 

Mr. Hannan: If Your Honor please, I offer Mr. Dono- 
hoe as an expert. 

Mr. Bell: What type of expert, Your Honor? 

Mr. Hannan: If Your Honor please, the evaluation of 
ground for apartment use, for residential and other develop- 
mental uses. 

Mr. Bell: I have no objection to that. 

The Court: He may be received as an expert in that 
field. 
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By Mr. Hannan: 


Q. Mr. Donohoe, with respect to the R-5-C zone classi- 
fication in the District of Columbia, is there any demand of 
any sort for R-5-C in the District? A. I say there is a 
tremendous demand for R-5-C, for all residential classi- 
fications. There is a tremendous shortage of housing in 
the District of Columbia. There is a tremendous demand, 
yes. 


* * * * * * * * * * 


[96] Q. Are there any particular programs that are de- 
signed for this use in this type of location? A. Yes. Prob- 
ably the highest demand in the District of Columbia is for 
the low to medium cost housing. And there are programs 
by the Federal Housing Authority, the old 221 D-3 and 
presently the Title 2236 programs. 

And the building of this type of development, I would 
think, would be one of the highest and best uses for the 
subject property. 


Q. When you say 221 D-3 and 2236 programs, would you 
explain what you mean? <A. Yes. These are subsidized 
federal programs in which the interest rate is minimal. 
The old 221 D-3 program had a 3 percent interest rate. 
And long term mortgages. The objective being to be 
able to build housing and to rent it at a low rate. 


Did you examine this tract as to its susceptibility of 
[97] apartment unit development under R-5-C, eliminating 
the alleys? A. Yes, I did. 

Q. What did you figure it was capable of yielding as 
apartment unit sites, a total? A. Generally, the property 
contains, with the alleys closed, some 31,687 square feet. 
The R-5-C zoning with the 3.5 FAR would allow for some 
roughly 111,000 square feet of building. We assigned about 
1,000 square feet per unit which would give us probably a 
60 percent two-bedroom apartments, 40 percent one-bed- 
room apartments at a thousand square feet per unit, or 
110 units. 
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We generally—at this time, or in the last few years, 
the FHA has allowed a ground value of approximately 
$1500.00 a unit as the amount they would loan on the prop- 
erty the evaluation of the property for this purpose. 

And times 110 units would be about $165,000, I would 
consider as a value of that property zoned R-5-C, 

Q. Was this so in 1965? A. Yes. This has been fairly 
consistent. 

* * * * * * * * * * 
[111] Mr. Hannan 


* * * * * * * * * * 


[114] we have counsel’s stipulation that it was the RLA that 
stopped the alley closing in this case, as, indeed, it was. 
He was candid. 

So that we have the first point clearly established that 
the land was kept under a disability because of the specific 
act of the Government in refusing to follow what was a 
timeworn practice of getting back on the tax rolls every 
piece of property that they could and, therefore, when 
somebody abutting the alleys, as the statute provides, asks 
for their closing, they willingly did. 

Sua sponte they did it, Suggested it. This was a prac- 
tice for years. And the statute, of course, is very plain. 
Now the only reason that that practice was interrupted 
here, and counsel admits it and says it, was that RLA 
and the District didn’t want this closed, because they are 
going up there, it is in their plan. 

* * + * * * * * * * 
[124] Mr. Bell: Your Honor, just a couple of points I 
would like to make. 

First of all, as to any disability that was put on the 
property by RLA, as far as not being able to sell it, de- 
velop it, or something, that was something that should have 
been part of the condemnation case. 

If RLA, by their rules, prevented them from doing it, 
it certainly would be there, and is certainly not a part of 


this case. 
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APPELLANTS’ STATEMENT OF QUESTION PRESENTED 


Did the court err in failing to enter judgment for appel- 
lants for the difference in value between their property 
considered bisected by alleys and with the alleys considered 
closed, where appellants, whose property was later taken 
by condemnation, had 


(a) applied to the D. C. Commissioners for alley closing, 
(b) had complied with all requirements therefor, and 
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(¢) would have seeured such closing but for an objection 
at public hearing thereon by the Redevelopment Land 
Agency that the property was going to be taken and 
used for Urban Renewal purposes, 


said objection and resulting denial of closing by the Com- 
missioners occurring after formal approval by the Com- 
missioners of the adopted boundaries of the Northwest 
Urban Renewal Project Area #1, which boundaries in- 
cluded appellants’ property? 


The pending case has not previously been before this 
Court under the same or similar title. 


JURISDICTIONAL STATEMENT 


This is an appeal from an order denying appellants’ 
(plaintiffs below) motion for a new trial or for reconsidera- 
tion of an order denying appellants an award for damages 
resulting from the failure of the District of Columbia Com- 
missioners to close certain alleys on appellants’ property. 
The order denying appellants’ motion was dated the 28th 
day of May, 1970, and this appeal was noted on June 10, 
1970. Jurisdiction of this Court is based upon Section 1291, 
Title 28 of the U. S. Code. 


STATEMENT OF FACTS 


This cause originated in an action in equity seeking an 
order to compel the District of Columbia, through its offi- 
cers, (1) to close certain alleys, (2) to declare the appel- 
lants’ property to have been improperly re-zoned in order 
to depress its value in anticipation of Urban Renewal and, 
(3) to order the correction of that re-zoning and to delay 
or suspend the condemnation of the property until these 
steps should have been taken (J.A. 6). 


Appropriate interlocutory motions were made to effect 
the purposes of the suit which were determined by the 
Court adversely to plaintiffs, including plaintiffs’ motion 
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to advance the equity cause, and the condemnation case 
proceeded. The condemnation jury, considering the alleys 
as open returned a verdict for an amount far short of the 
value of the subject property had the alleys been treated 
as closed (J.A. 29, 64). 


The Facts as They Relate to Alley Closing 


On March 5, 1957, plaintiffs, owners of approximately 
30,000 square feet in Square 620 in the District of Colum- 
bia and all property abutting the alleys therein, except one 
parcel, applied to the District of Columbia Government to 
close the alleys (J.A. 41). The alleys contained a total of 
3287.2 square feet and critically fragmented the property 
(J.A. 73). Accompanying the application for closing was 
a letter from the only other property owner stating that he 
had no objection to the proposal (J.A. 42). The plaintiffs 
showed that ‘‘the practice of the District Commissioners 
had been to agree to alley closings where application is 
made without opposition of abutting owners.”’ (JA. 95) 


On July 14, 1960, the Board of Commissioners (final 
arbiters in all alley closing applications) adopted a formal 
resolution approving ‘‘Northwest Urban Renewal Project 
Area #1” (J.A. 80), in accordance with Section 5-705 
(b)1, D. C. Code, 1967 Edition. The boundaries of this 
Project Area completely encompassed plaintiffs’ property. 
(J.A. 72) (The resolution, in addition to adopting the 
boundaries, approved the filing of an application by the Re- 
development Land Agency for an advance of federal funds 
in the amount of $275,000.00 for surveys and plans for the 
Urban Renewal Project in the Urban Renewal Project Area 
adopted (J.A. 80)). At the meeting in which the resolu- 
tion adopting the boundaries (and approving the advance of 
funds) was passed, ‘‘. . . the Commissioners discussed and 
decided not to hold a public hearing but to approve the 
boundaries of the project...” (J.A. 84). 


Two weeks later, on July 27, 1960, at a public hearing 
on plaintiffs’ alley closing application, the District of Co- 


4 


lumbia Redevelopment Land Agency (hereinafter, R.L.A.) 
objected to the closing because Square 620 ‘‘happens to be 
in the Urban Renewal Area Northwest Project + 1”’, and 
effectually the application was blocked. (J.A. 93, 94).? 


For the next five years, plaintiffs, having received no 
notice of the non-action of the Commissioners on their 
application, were unaware that the alleys had not been 
closed until informally advised by R.L.A. in July, 1965, 
during negotiations for purchase of the property by R.L.A. 
(J.A. 95). 


Upon confirmation that the alleys had not, in fact, been 
closed, plaintiffs commenced the present action, asserting 
that the failure to close the alleys was arbitrary and ca- 
pricious and was solely the result of the intervention of 
R.L.A., and, asserting that said alleys should be ordered 
closed (J.A. 10). In due course, plaintiffs requested the 
Court to stay the condemnation proceeding (filed on the 
same day as the instant cause) until this cause should be 
determined, lest the plaintiffs suffer irreparable loss. 


Plaintiffs’ motion to stay the jury trial on the condemna- 
tion cause or to advance the alley closing (instant) cause 
was denied, and the condemnation jury, considering the 
alleys as open at the time of taking, returned an evaluation 
of $90,000.00, approximately $75,000.00 less than the value 
established by the uncontradicated and unopposed evidence 
of value with the alleys treated as closed (J.A. 106, 113). 
This appeal followed the lower Court’s order denying plain- 
tiffs the said difference. 


Upon final hearing before the lower court, counsel for 
the District of Columbia stated that ‘‘for the purposes of 
this law suit, the only reason the alley was not closed was 
because of the objection that streamed from R.L.A. to the 
N.C.P.C., based on the fact that they were going to take 
the property and use it for their purposes.”’ (J.A. 97). 


1 All 22 other alley closing applications presented that day were summarily 
approved (J.A. 93). 
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In its Memorandum of Findings of Fact and Conclusions 
of Law, the lower court found “‘that R.L.A. did object to 
the closing at meetings on J uly 26 and July 27, 1960, be- 
cause the R.L.A. felt that at some time the land might be 
taken for Redevelopment purposes. At the same time, the 
Court also finds that the plan was not one for a Specific 
taking of plaintiffs’ land but rather one of a more general 
nature and had not yet been officially approved by the 
Board of Commissioners of the District of Columbia... 
and that in fact, the requested alley closings were disap- 
proved as a result of the public hearing held on July 27, 
1968.’’ (J.A. 64) [Emphasis supplied] 


The Facts as They Relate to Damages 


Mr. Thornton Owen had testified in the condemnation 
case that because of the placement of the alleys (J.A. 108), 
this otherwise large tract of land was bisected so as to 
render the rear portion thereof roughly one-half capable 
of improvement by six separate dwellings (apartments 
must face on a street) and that the front portion on Pierce 
Street could be improved by 21 units only (J.A. 109). Al 
lowing $1,000.00 per unit for the apartments, or $21,000.00, 
and $16,200.00 for the inside house sites, he valued the total 
use for residential purposes $37,200.00 (J.A. 109). Mr. 
Owen then considered the property valued as a parking 
lot and adopted the $500.00 per month then rental (and 
after deducting 10% for loss of occupancy for what he 
mistakenly (J.A. 103) said was, ‘‘a variance which granted 
has to be renewed every five years’’), and gave the prop- 
erty a value of approximately $56,500 (J.A. 107). 


Witnesses on behalf of the property owners testified 
that this property had been zoned second commercial for 
many years and was so zoned when the owners purchased 
it in 1956 (J.A. 97). In 1958, the Lewis plan re-zoned the 
area R-4, a limited residential use, although there had 
been no improvements of that nature constructed in the 
area for almost 50 year. The owners, considering the 


6 


second commercial zoning as of the time of purchase, had 
torn down the residential improvements and simultaneously 
applied for the closing of the alleys (J.A. 41). So as to 
unify their holdings the owners treated the area as one, 
enclosed it completely by a fence, obtained and renewed 
parking permits upon it from 1957 until the time it was 
taken in 1965 and performed all of the matters required 
of them by the District of Columbia for the closing of the 
alleys (J.A. 44, 50, 53). 


Mr. Nash, one of the owners, who had wide knowledge 
of this area for many years and who owned numerous 
properties in the neighborhood (J.A. 96) testified that he 
valued the property as of the time of the taking at approxi- 
mately $5.00 per square foot (J.A. 98). He stated that he 
had leased the property shortly before taking to a man 
who only required a portion of it for parking of repossessed 
ears and who could afford to pay only $500 per month. It 
was his testimony that the threat of the Redevelopment 
Land Agency taking had put the property under a shadow 
and that no long term plans or rentals could be made upon 
it (J.A. 97,98). His testimony described a similar parking 
lot situated approximately three Squares away, the rental 
of which, equated by area to the subject property, was 
$14,560.00 per year, or approximately three times the 
temporary rental upon which Mr. Owen had based his 
valuation of $60,000.00 (J.A. 99). 


Messrs. Doyle and Donohoe, expert appraiser and de- 
veloper respectively, testified that the property had a rea- 
sonable possibility of being re-zoned to a C-2 use here, as a 
buffer against the C-2 use across North Capitol Street, and 
an R-5-C use in the immediate future (J.A. 104). Mr. 
Doyle had testified that even under the existing zoning, 
the property had many valuable and desired uses which 
would average out to $5.00 per square foot or more. He 
said that he had taken into consideration the purchase by 
the taking authority, contemporaneous with the condemna- 
tion of the subject property, of almost $6.00 per square foot 
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for adjacent property, similarly zoned R-4 and similarly 
enjoying a non-conforming use (J.A. 106). 


Mr. Donohoe, an expert realtor and developer, testified 
that there is a great probability of re-zoning of the prop- 
erty to R-5-C, which would permit apartment densities 
which would allow improvement of the subject property, 
unbisected by the alleys, by approximately 110 apartment 
units (J.A.113). He stated that there was a great demand 
for low and middle income housing and rent-supplement 
housing in the District of Columbia and in this area in 
particular, and that the F.H.A. housing program under 
which most of this type of housing was built, allowed a 
value of $1,500.00 per apartment site or a valuation of 
$165,000.00 for this property assuming the alleys closed 
(J.A. 112, 113). 


STATUTES INVOLVED 
District of Columbia Code, 1967 Edition 


Section 5-705. General and project area redevelopment 
plans—Shaw Junior High School. 


ce eh 


““(b) For the exercise of the powers granted to the 
Agency ... for the acquisition and disposition of rea] 
property for the redevelopment of a project area, the 
following steps and plans shall be requisite, namely: 


(1) Adoption by the Planning Commission of the 
boundaries of the project area proposed by it, sub- 
mission of such boundaries to the District Commis- 
sioners, and approval thereof by said Commissioners, 


(2) Adoption by the Planning Commission and sub- 
mission to, and, after a public hearing thereon, ap- 
proval by the District Commissioners, of the redevelop- 


ment plan of the project area * * * 


*“** (d) After a project area redevelopment plan 
shall have been adopted by the Planning Commission 
and approved by the District Commissioners, the Plan- 
ning Commission shall forthwith certify said plan 
to the Agency . . . Following such certification sc 
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[of the Urban Renewal Plan], no new construction 
shall be authorized by the District Commissioners in 
such area, including substantial remodeling or con- 
version or rebuilding, enlargement or extension or 


major structural improvements on existing buildings 
* 8 89> 


SUMMARY OF ARGUMENT 


The Court below ignored the fact that the Commissioners, 
two weeks prior to denying plaintiffs’ application for alley 
closing, had adopted Urban Renewal Area Northwest Proj- 
ect +1 and concluded that there was no specific plan for 
the property at the time of such denial. The fact of the 
adoption by metes and bounds of the Urban Renewal Proj- 
ect, coupled with the stipulation that but for the interven- 
tion by the R.L.A. at the alley closing hearing the alleys 
would be closed, compels a finding for plaintiffs. 


ARGUMENT 
I 


The denial of alley closing by the Commissioners was arbi- 
trary, being prompted solely by a specific plan to take 
plaintiffs’ property located in Urban Renewal Area North- 
west Project I, the boundaries of which had been adopted 
and approved by metes and bounds by resolution of the 
Board of Commissioners two weeks earlier. 


Two important and new principles of law have evolved 
and become settled since the inception of this cause. 


The first is best illustrated and delineated by the case of 
Carl L. Freeman Associates, Inc. v. State Roads Commis- 
sion of Maryland, 252 Md. 319, 250 Atl. 2d 250 (1969), which 
has been followed in principle by our Court in the case of 
Reservation Eleven Associates v. D.C., 136 App. D.C. 311 
(1969). 


The Freeman Case 


Freeman purchased a tract of land which previously had 
been re-zoned in its entirety, save a strip of 7.94 acres of 
land which, under the master plan lay in the widened road, 
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from residential-agricultural to cOuunercial-apartment use 
(R-A zoning would have limited the use of the 80 acre 
tract to 40 dwelling units whereas R-20 zoning would per- 
mit 1,095 apartment units) Condemnation proceedings were 
instituted to acquire the 7.94 acre tract for the road widen- 
ing. The trial Court admitted evidence of value as the 
land was then zoned, that is, R-A, residential-agricultural. 


The Trial Court was fortified in its position, not only by 
the previous decisions of the State (the Congressional 
School of Aeronautics v. State Road Commission, 218 Md. 
236, 146 A. 2d 558 (1958), which in effect held that you 
could maintain a collateral attack upon zoning in a con- 
demnation case) but also by Section 111-48f of the Mont- 
gomery County Code which provides: 


“f, Any area reclassified by a local or a sectional or 
District plan map amendment shall exclude any por- 
tion of the area which lies in the bed of a road, street, 
or alley, whether existing or proposed on a plan 
adopted by the Commission or other duly constituted 
public authority.’’ 


The Maryland Court of Appeals, in this landmark case, 
very carefully considered the juridical propriety of re- 
versing the ‘‘collateral attack prohibition”? and declared 
invalid the specific code section supra. 


At page 253, the Court pointed out the treatment that 
the Congressional School case had accorded a situation 
identical with the situation presented in the condemnation 
case of the instant case: 


“‘The Court categorically refused to consider any 
argument relating to the validity of the zoning ordi- 
nance involved in Congressional School, indicating 
that the proper procedure to have been followed would 
have been by way of a bill in equity seeking injunctive 
relief against the application of the ordinance thus 
making a direct, instead of a collateral, attack on its 
constitutionality. In this regard the Court pointed out 
that the zoning authority would be in a position to 


10 


defend the ordinance, whereas in Congresstonal School 
it was not a party to the proceedings. In Congres- 
sional School the Court also made comment on the fact 
that the objectionable zoning classification had occurred 
three years prior to the taking and that although 
under the existing laws at that time, the property 
owner had no statutory right of appeal to either the 
cireuit court or the Court of Appeals, proceedings in 
equity were available to enjoin enforcement of an 
action alleged to be unconstitutional. Yet, for over 
three years the property owner failed to take any 
action to challenge the imposition of the residential 
classification on the 100 foot strip.’’ 


At page 254, the Maryland Court pointed out that the 
Congressional School case had wrongly relied heavily on 
its understanding of the Tallahassee case (Commissioner v. 
Tallahassee 100 So. 2d, 67 (1958).) 


At page 255, the Maryland Court, quoting heavily from 
the ‘‘proper’”’ Florida’s decision stated: 


“*It appears to us that it would be totally unjusti- 
fiable to hold that the condemning authority could 
rely on the restrictive provisions of a zoning ordinance 
to depress land values and in the same litigation deny 
to the property owner an opportunity to defend him- 
self and his property against the asserted ordinance on 
the ground of its alleged invalidity. * * * 


‘Another major point assigned for reversal is the 
contention that the procedure followed by the trial 
judge made possible an unauthorized collateral attack 
on the municipal zoning ordinance. Here again appel- 
lant would seek to gain the advantage of the restrictive 
provisions of the zoning ordinance but deny to the 
property owners the right to question the validity of 
the ordinance for such purposes in a condemnation 
suit. 


«* * * The net result of the attack upon the zoning 
ordinance which produced the ruling of the trial judge 
now under assault simply was that, as applied to the 
particular property, the zoning ordinance unreason- 
ably restricted evidence of value by limiting the use 
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of the land to so-called residential developments, 
whereas, the land logically and reasonably had a more 
valuable use potential for limited business purposes.’’ 
(Id. at 255) 


Finally, the Maryland Court drew its case beside the 
instant case and held that, despite a “‘collateral rule” or a 
“freezing council resolution’? the market value of land 
under condemnation could be shown by evidence based upon 
the reasonable probability of a change in zoning classifica- 
tion: 


““. . . If section 111-48f had other legitimate pur- 
poses, we might solve the matter on a purely eviden- 
tiary basis and withhold the application of the ordi- 
nance insofar as its affecting the valuation of prop- 
erty is concerned. To a degree this is done every 
time a court permits evidence of market value based 
upon the reasonable probability of a change in zoning 
classification within the forseeable future. State Roads 
Comm. of Maryland v. Warriner, 211 Md. 480, 120 A. 
2d 248, 255 (1957). 


In the strongest possible words, the Maryland Court 
drew its conclusion: 


““However, in the case at bar, we fail to see wherein 
section 111-48f has any other purpose than its use as a 
device to freeze the value of land to be acquired for a 
public purpose. 


However, in a case where the direct and sole pur- 
pose of the ordinance is to depress property values, as 
is the situation in this case, we must weigh the public 
purpose sought to be advanced and the means taken to 
achieve it, in light of the constitutional right of the 
property owner to receive just compensation for his 
property taken by eminent domain. In such a situation 
the Walls of Jericho must fall and the property owner 
be permitted to defend himself against the ordinance. 
The ordinance is directly involved and is directly im- 
pinging upon one of his constitutional guarantees. The 
property owner must be protected from prejudicial 
evidence as to value based on restriction on the use of 
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bis property unconstitutionally impressed as part of a 
design to freeze or depress its value. To hold other- 
wise is to deprive him of the opportunity to receive 
just compensation for his property .. .”’ 


Reservation Eleven Case 


The latest case, and one which must weigh heaviest in 
this matter, is that of Reservation Eleven Associates v. 
District of Columbia, 1386 App. D.C. 311 ( 1969). In a con- 
demnation case, the appellant land owner offered to prove 
at the trial that it had been the practice of the Commis- 
sioners to close alleys upon application and that the “full 
value”’ of the appellant’s land should have been established 
by a method that treated the alleys as closed or likely to 
be closed. This proffer was rejected. In that case, appli- 
cation had been made for the closing of the alleys of the 
land being taken, but they were never acted upon. 


The Court of Appeals recognized that the value of the 
more profitable use of the land in question unbisected by an 
alley should be considered: 


‘In a condemnation proceeding, the jury’s valua- 
tion should take into account the highest and most 
profitable use of the property. Thus if the alleys in 
this case had been closed, permitting erection of a 
larger building on the unified block, the value of this 
more profitable use should be considered. Even if the 
alleys were not yet closed, but were likely to be closed 
in the discernible future, absent the condemnation, the 
jury should take into account the more profitable use 
that would thereby be made possible. In such a case 
the value is not set as if the land were already used in 
a more profitable way, but rather the value should 
factor in the degree of probability of such future use 
and its effect on market price.’? 


The Court of Appeals then proceeded to address itself 
squarely to the propriety of deliberately not closing an 
alley despite the request of the land owner in the instance 
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where governmental authority had specific plans for use 
or development of the lands affected by that alley: 


“‘Precedents cited by appellant indicate that a gov- 
ernment may not use its regulatory authority (e.g. 
zoning) to deny consent to a landowner’s proposed use 
of his land, merely because it wants to preserve the 
land for a still different use and to take the land for 
that purpose at a cheap price? The city must consider 
the landowner’s application for use of his land on its 
own merits, in the exercise of its regulatory authority, 
and cannot artificially use another governmental power 
to reduce the just value cost payable on the exercise of 
its power to take private property through eminent 
domain.”’ 


The case becomes completely apposite with the following 
observation of the Court: 


‘‘The memorandum of the District Judge noted that 
this case would be like the zoning cases... if ‘it should 
prove to be the fact that the alleys would be likely to 
be closed but for the first public announcement of a 
definitive decision to put the freeway across the prop- 
erty.’ ” 


The Court then explained the reasons for its adverse hold- 
ing in the Reservation Eleven case: 


‘But the 1959 and 1961 applications for closing the 
alleys, according to the proffer, were opposed by the 
Highway Department not because its plan then was 
settled or approved, but merely because there was a 
possibility the freeway would involve this property.”? 


and again: 


‘As the Judge noted in his memorandum, it was 
not a specific taking that blocked the alley closings 


2 The Court here cited the following cases by footnote: Budney v. Ives, 239 
A. 2d 482 (Conn. 1968); Evans v. Mississippi State Highway Comm’n, 197 
So. 2d 805 (Miss, 1967) ; United States v. Meadow Brook Club, 259 F. 24 41 
(2d Cir.), cert. denied, 358 U.S. 921 (1958); In re Inwood Hilt Park, In 
Borough of Manhattan, 243 N.Y.S. 63 (1930) (but not the Freeman Case 
presumably because it had not yet been reported). 
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but ‘long-standing amorphous, ever-changing plans 
which might wmvowe the particular property at some 
indefinite future time in some indefinite future way.’ 
The protter ties the earlier denial or the closing to the 
highway plans which appellee claims have been under 
consideration since 1946. These highway plans were 
not conclusively set, but were still in the proposal 
stage. Even absent any specific set of highway plans, 
the evidence does not show anything beyond conjecture 
that the alley closing would have been approved.’’ 
[Emphasis added]. 


and finally: 


“‘Appellant failed to proffer evidence that absent 
this specific condemnation, the alleys would probably 
have been closed.”’ 


The second important new legal principle application 
to valuation in condemnation cases is that the reasonable 
probability of future rezoning may be shown as evidence 
in valuation. This, of course, is directly related to the 
principle illustrated by the foregoing cases, in that it per- 
mits the consideration of value-making factors which are 
not present as of the time of taking; e.g. changed zoning 
or alleys considered as closed. 


The H & R Corporation Case 


In H & R Corporation v. District of Columbia, 122 U.S. 
App. D.C. 48, 351 F. 2d 740 (1965), this Court considered 
the question of whether or not, in determining market value 
in a condemnation case, the possibility of change of zon- 
ing could be considered a factor in that valuation. The 
Court answered in the affirmative. 


The facts of the case are as follows: 


The District required a large tract of land, including 
that of the appellants, at 24th and L Streets, N.W., in order 
to erect a public library, police station and fire station. 
This is just around the corner from the ‘“‘New Hampshire 
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Avenue corridor’’ which has been the scene for the last 
five years of extensive high rise apartment developments 
The experts asserted that there was a reasonable possi- 
bility that the property would be rezoned for large apart- 
ment houses (R-5-C and D) instead of the zoning for resi- 
dences and small apartment houses as existed at the time 
of the taking. Unlike the instant case, the owners had 
never even applied for such rezoning. However, expert 
witnesses testified that there was a reasonable probability 
that the denser zone would be had in the future and that 
there was a market for it. The Court, in its instruction 
to the jury, virtually forbade the consideration of this 
element of value. On appeal, this Court affirmatively 
settled the question of the admissibility of this evidence in 
the following words: 


“We think that the net result of the charge was to 
give the jury the mistaken impression that they could 
not consider the possibility of rezoning. 


“The judge has a responsibility to prevent the jury 


from indulging in baseless speculation about future 
changes in zoning. In our view the judge’s responsi- 
bility is to determine whether a jury would be justi- 
fied in concluding on the evidence that a willing buyer 
at the time of taking would have taken into account 
the possibility of rezoning in deciding the fair mar- 
ket value of the condemned property. If it would, 
the judge should instruct the jury fo take into ac. 
count the possibility of a zoning change. Only if the 
trial judge is satisfied that a jury could not reason- 
ably conclude that the possibility of a zoning change 
would affect the fair market value should he instrnet 
the jury to disregard that element of value.’? 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be reversed: inasmuch as the evidence as to 
value was uncontradicted and unopposed, this Court should 
direct the trial court to assess damages, ie., the difference 
between the amount of the jury verdict at the condemna- 
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tion hearing the jury having considered the alleys open, 
and the value of the property treating the alleys as closed 
as set forth in the transcript of testimony in this cause. 


Respectfully submitted, 


Wiutam T. Hannan 
JosEPH F’. CasTIELLO 
Rar F. Bertow 
Kent D. THorvup 


By: Kent D. Thorup 
637 Woodward Building 
Washington, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 24,559 


DONALD NASH, et al., 
Appellants, 

v. 

WALTER N. TOBRINER, et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia : 


BRIEF FOR APPELLEES 


ISSUES PRESENTED FOR REVIEW 
1. Whether the statute of limitations barred appellants’ action 
against the District of Columbia filed more than three years after occur- 
rence of the alleged arbitrary refusal of the District of Columbia Com- 


missioners to close public alleys. 


2. Whether considerations of res judicata and collateral estop- 


pel precluded appellants from asserting in this action that the alleys 


bisecting their land are compensable elements of value inuring to their 
benefit, when they advanced this same issue to the court below in a prior 
condemnation proceeding. 

3. Whether the refusal of the District of Columbia Commis- 
sioners to close alleys bisecting appellants’ land, at a time when such 
alleys were incontrovertibly needed for redevelopment purposes, was 
an arbitrary and tortious governmental act for which appellees must 


respond in damages. 


This case has not previously been before this Court. 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a judgment entered in a negligence action 
in which appellants Donald S. and Sylvia K. Nash sought to recover dam- 
ages for injuries allegedly sustained as a result of appellees' failure to 
close alleys bisecting certain parcels of their land (A. 34-36). 

The litigation below was originally commenced on October 29, 
1965, when appellants sought to mandatorily enjoin the closing of the 
alleys in question by the then Commissioners of the District of Colum- 
bia. On the same day, the District of Columbia Redevelopment Land 


Agency (hereinafter "RLA") filed in the court below an action (Docket 


No. 33-65) to condemn certain parcels of land, including the parcels 


owned by appellants and bisected by the alleys. (A. 6, 27.) Following 
the entry of judgment in the condemnation case, appellants took an appeal 
to this Court. The Court affirmed on October 23, 1967, in Nash v. 
District of Columbia Redevelopment Land Agency, 129 U. S. App. D. C. 
348, 395 F. 2d 571. | 

Thereafter, on March 18, 1968, appellants amended their com- 
plaint in the instant case, changing their form of action from one for 
injunctive relief to one for money damages predicaren on an alleged neg- 
ligent failure to close the alleys bisecting the condemned parcels (A. 16), 
and on April 24, 1969, appellants filed a second amended complaint adding 
the District of Columbia as a party defendant (A. 34). 

In their second amended complaint, appellants alleged that on 
March 1, 1957, they petitioned the Commissioners of the District of 
Columbia to close the alleys and were thereafter requested by subordi- 
nate officials to comply with certain administrative regutrementee in- 
cluding the making of a cash deposit to cover the cost of abandonment 
of water mains located in the alleys (A. 34). Appellants further alleged 
that on March 26, 1960, they were informed that all such requirements 
were satisfied and went on to assert that due to adverse recommendations 


emanating from RLA, the Commissioners, on July 26, 1960, declined 


to close the alleys (A. 35). Appellants alleged that, in the condemna- 
tion case previously referred to, "the trial court excluded evidence as 
to the value of * * * [their Property] comprised by the alleys and also 
excluded evidence relating to the value of the said property unbisected, '' 
(A. 36.) On the basis of these allegations, appellants requested dam- 
ages equal to "the difference between the fair market value of said 
property as determined heretofore by the jury in DC # 33-65 [the ante- 
cedent condemnation case] and the fair market value of said property 
unbisected by said alleys" (A. 36). 

Answering the second amended complaint, appellees denied all 
allegations of negligence, and asserted that the applicable statute makes 
the closing of alleys completely discretionary on the part of local govern- 
ment officials, and requires that any such closing be referred to the 


National Capital Planning Commission for its recommendations. Appel- 


lees additionally claimed in their answer that the action was barred by the 


Statute of limitations, as well as by the statute (D. C. Code, 1967, § 12- 
309) requiring that the District be given timely notice as a condition 
precedent to the maintenance against it of an action for unliquidated 
damages to person or property. Appellees also filed separate motions 

to dismiss on each of the latter two grounds. (A. 37, 38, 55-57.) 


The case was heard by the court below on January 14 and 15, 
1970, following which the court entered its findings of fact and conclu- 


sions of law. The court concluded that appellees had not engaged in 


"any negligent action" in failing to close the alleys (A. 65), and based 


its ruling on evidence essentially as follows: | 

Appellant, Donald Scott Nash (hereinafter "the investor"), 
throughout his adult life has engaged in business as a dealer in real 
estate investments (A. 89). In 1956, he (and his wife, appellant 
Sylvia K. Nash) purchased certain parcels of land situated in Square 
620 in the District of Columbia. The land contained unoccupied buildings 
which had been previously condemned as unsafe by the District of Co- 
lumbia, and was also bisected by the alleys in question (A. 60, 90, 91). 
The investor razed the buildings within the six-month period following 
his purchase. He then fenced the property, macadamed the surface, 
and use the land as a parking lot from 1957 up to the time of its condem- 
nation by the United States Government. (A. 62, 91, 92.) 

On March 5, 1957, the investor requested the Commissioners of 
the District of Columbia to close the alleys (A. 60), and subsequently 
deposited with the treasurer of the District of Columbia the sum of $560 
to cover costs expected to be incurred in the physical closing of the alleys, 


and the additional sum of $40 to cover the cost of removal of a water 


main on the bordering street. Ina letter dated March 18, 1957, the 
Superintendent of the Office of Planning, Designing and Engineering of 
the District of Columbia acknowledged receipt of these sums, and went 
on to state that "' the first deposit ($560.00) will be refunded * * * at 
Such time as you have brought about the closing of the alley and the 
abandonment of the watermain therein.' " (A. 60, 61.) 


On December 2, 1959, the Superintendent, Office of Planning, 


Designing and Engineering, District of Columbia, notified the investor 


that certain requirements were imposed by the District of Columbia as 
Conditions for closing the alleys, namely: 

a. That the investor make a whole cost deposit of $150, the 
estimated cost of abandoning a sewer. 

b. That the investor make a whole cost deposit of $550, the 
estimated cost of abandoning a water main. 

c. That the investor agree, in writing, to combine all of the 
properties into a Single lot. 

d. That the Superintendent's Office would concur in the pro- 
posal to close the alleys. 

e. That the investor's original $560 deposit would be refunded. 

f. That the investor combine the properties upon abandonment 


of the sewer and water main. (A. 61.) 


On January 26, 1960, the investor paid the requested sums of 


$150 and $550 to the Treasurer of the District of Columbia, and on 
April 8, 1960, the investor agreed in writing to combine the properties 
into a single lot as requested in the Superintendent's letter of Decem- 
ber 2, 1959 (A. 61, 62). On April 26, 1960, the investor's original 
deposit of $560 was refunded (A. 62). | 

By letter dated April 20, 1960, the Superintendent of the Office 
of Planning, Designing and Engineering rescinded any objections to the 
closing of the alleys but, at a public hearing held on suly 27, 1960, the 
Commissioners specifically refused to close the alleys because of objec- 
tions from RLA based on the circumstance that the property involved was 
located in Urban Renewal Area Northwest Project 1 a. 62, 63). Notice 
of the public hearing was sent to the investor at his home address on 
July 11, 1960, but he did not attend the hearing. When questioned as 
to the reason for his failure to attend, he stated: ‘Only because I never 
made a practice of doing it. Never had any difficulty before.” (A. 63, 
101.) Official notice of the results of the public hearing was sent to the 
investor and his brother, Robert Nash, at his brother's address, and 
his brother signed a receipt for the notice. The results of the hearing 
were additionally published locally for a period of 14 consecutive days. 


(A. 63.) 


The property contained in the alleys was never listed on the tax 
rolis as the property of the investor, and he paid no taxes on it through- 
out the years (A. 64, 100). He admitted that he never checked the land 
records of the District of Columbia concerning ownership of the property 
contained in the alleys, stating that he learned for the first time in July 
1965, while negotiating with RLA, that the Commissioners had refused 
to give favorable consideration to his request that the alleys be closed 
(A. 63, 94, 95, 100). 

As a result of the condemnation proceedings instituted by the 
United States, the investor was awarded $90,000 for his property, and 
for purposes of this award, the alleys were considered not closed (A. 63, 
64). 

At the conclusion of all the evidence, the court heard the argu- 


ments of counsel, and counsel for the District then noted, among other 


things, that "any disability that was put on the [investor's] property 


by RLA * * * was something that should have been part of the condem- 
nation case” (A. 113). 

On the basis of the evidence, the court concluded that the investor 
failed to show that the District of Columbia engaged in "any negligent 
action” in failing to close the alleys (A. 65). Thereafter, on March 16, 


1970, the investor filed in the court below a motion for a new trial or for 


reconsideration. He then tendered to the court Cerian maps setting 
forth an urban renewal plan and a document entitled “Project Northwest 
No. 1 Chronology of Official Actions." (A. 66-78. ) ; On the basis of 
these exhibits, he asserted that, because the alleys are located within 
a specific project area approved by the National Capital Planning Com- 
mission and RLA a month prior to the public hearing at which the closing 
of the alleys was disapproved, the Commissioners were then legally re- 
quired to close the alleys and to grant him title to the land contained 
therein (A. 70). Although it was stipulated at the proceedings below 
that the alleys would have been closed in the absence of RLA's objections 
based on their need for redevelopment purposes (A. 97), a map tendered 
to the court by the investor disclosed that "as early as October, 1957," 
the alleys were "part of a general urban renewal plan, " (A. 70, 71.) 
The District opposed rehearing, asserting that the refusal to 
close the alleys was a discretionary act which could not give rise to 
municipal liability, and further claimed that, in any evens the investor's 
litigation of the alley closing aspect of the case in the antecedent con- 
demnation matter of Nash v. D. C. Redevelopment Land Agency, 129 
U. S. App. D. C. 348, 395 F. 24 571 (1967), estopped him from re- 


litigating the matter in the instant case (A. 79, 80). | By order entered 


May 28, 1970, the court denied the motion, stating that "in this case 


as in the case of Reservation Eleven Association v. District of Columbia 


[136 U. S. App. D. C. 311], 420 F. 24 153 [1969] * * *, ‘it was reason- 
able for the Commissioners to decline to give away or exchange property 
that was likely to be needed in the discernible future.' " (A. 87, 88.) 


This appeal followed (A. 5). 


STATUTES INVOLVED 
District of Columbia Code, 1967 


§ 7-303. Alleys may be closed on dedication 
of new ones - Application of property 
owners - Future ownership of closed 
alleys - Plats recorded. 


The said commissioners are authorized to 
accept the dedication of an alley or alleys and 
in connection therewith to close any existing 
alley or alleys in the square or block in which 
such dedication is made upon the application of 
the owners of all the property abutting on such 
existing alley or alleys. If the alley proposed 
to be closed is an original alley, the party or 
parties making the dedication and the parties 
applying for the closing of the alley or alleys 
shall present with such application a mutual 
agreement in writing and under seal, in dupli- 
cate, as to the future ownership of the land con- 
tained in the alley or alleys to be closed, to- 
gether with two plats showing the alley or alleys 
divided into parcels, with the name of the future 
owner marked on each parcel, in accordance 
with such agreement. Copies of the order of 
the commissioners accepting the dedication and 
closing the original or subdivisional alley, to- 
gether with the said agreements and plats in the 
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case of an original alley, shall be fonwaided by 
said commissioners to the surveyor and recorder 
of deeds of the District of Columbia for record, 
and thereafter the title to the land in such sub- 
divisional alley shall revert to the owners of the 
land abutting thereon, and the title to the land 
in the original alley shall vest in the parties 
whose names appear on said plat in accordance 
with said agreement. (Mar. 3, 1901, ch. 854, 

§ 1608b, as added Feb. 23, 1905, 33 ‘Stat. 7133, 
ae 734, ) 


§ 7-305. Alleys closed for single improve- 
ment on two-thirds of square. . 
Whenever the title in fee simple to an entire 
Square is vested in one person or tenants in com- 
mon or partners, and such owner or owners de- 
sire to improve said square by the erection 
thereon of a building covering not less than two- 
thirds of the area thereof, or io use said square 
for the purpose of some business enterprise 
the commissioners are authorized, in their dis- 
cretion, to order any alley or alleys in such 
Square to be closed, and a copy of said order 
shall be filed with tne surveyor and recorder 
of deeds of said District for record (Mar. 3, 
1901, ch. 854, § 1608d, as added Feb. 23, 1905, 
33 Stat. 734, ch. 734. ) 


§ 7-401. Street Readjustment - Closing of un- 
necessary public ways authorized - 
Disposition of property - Reference 
to Planning Commission. 


The Commissioners of the District of Colum- 
bia are authorized to close any street, road, 
highway, or alley, or any part of any street, 
road, highway, or alley, in the District of Co- 
lumbia when, in the judgment of said commis- 
sioners, such street, road, highway, or ahve 
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or such part of a street, road, highway, or alley, 
has been rendered useless or unnecessary, the 
title to the land embraced within the public space 
so closed to revert to the owners of the abutting 
property subject to such compensation therefor 
in money, land, or structures as the commis- 
sioners of the District of Columbia in their judg- 
ment, may find just and equitable, in view of 

all the circumstances of the case affecting near- 
by property of abutters and/or nonabutters: 
Provided, That if the title to such land be in the 
United States the property shall not revert to the 
owners of the abutting property but may be dis- 
posed of by the said commissioners to the best 
advantage of the locality and the properties 
therein and thereby affected, which properties 
thenceforth shall become assessable on the books 
ofthe tax assessor of the District of Columbia in 
all respects as other private property in the 
District; or also said property be sold as pro- 
vided in section 7-302 this title, unless the use 
of such land is requested by some other depart- 
ment, bureau, or commission of the government 
of the United States for purposes not otherwise 
inconsistent with the proper development of the 
District of Columbia: Provided further, That 
the said closing by said commissioners is made 
expedient or advisable by reason of change in 
the highway plan or by reason of provision for 
access or better access to the abutting or near- 
by property and the convenience of the public 

by other street, road, highway, or alley facil- 
ities, or by reason of the acquisition by the 
District of Columbia or by the United States 

of America for school, park, playground, or 
other public purposes, of all the property a- 
butting on the street, road, highway, or alley, 
or part of a street, road, highway, or alley, 
proposed to be closed or for other public rea- 
sons: And provided further, That the proposed 
closing of any street, road, highway, or alley, 
or any parts thereof, as provided for in this 


chapter shall be referred to the National ' Capi- 
tal Planning Commission for its pe cn ae aation: 
(Dec. 15, 1932, 47 Stat. 747, ch. 4, a: ) 


§ 7-402. Notice of intention to close public 
way - Hearing. 


Whenever a street, road, highway, oF alley, 
or a part of a street, road, ‘highway, or alley, 
is proposed to be closed under the provisions of 
this chapter the commissioners of the District 
of Columbia shali cause public notice of inten- 
tion to be given by advertisement for not less 
than fourteen consecutive days, exclusive of 
Sundays and holidays, in a daily newspaper of 
general circulation printed and published in the 
District of Columbia, to the effect that a public 
hearing will be held at a time and place stated 
in the notice for the hearing of objections, if any, 
to such closing. The said commissioners shall, 
not later than fourteen days in advance of'such 
hearing, serve notice of such hearing, in writing, 
by registered mail, on each owner of property 
abutting the street, road, highway, or alley, or 
part thereof, proposed to be closed, or if the 
owner can not be located the advertisement pro- 
viede for above shall be deemed sufficient legal 
notice. At such hearing a map showing the pro- 
posed closing shall be exhibited, and the property 
owners or their representatives, and any other 
persons interested, shall be given an opportunity 
to be heard. (Dec. 15, 1932, 47 Stat. 128, ch. 4, 
§ 2.) 


$ 12-301. Limitation of time for bringing actions. 


Except as otherwise specifically provided by 
law, actions for the following purposes may not 
be brought after the expiration of the period 
specified below from the time the right to: main- 
tain the action accrues: 


(1) for the recovery of lands, tenements, 
or hereditaments -- 15 years; 


(2) for the recovery of personal prop- 
erty or damages for its unlawful detention -- 
3 years; 


(3) for the recovery of damages for an 
injury to real or personal property -- 3 years; 


(4) for libel, slander, assault, battery, 
mayhem, wounding, malicious prosecution, 
false arrest or false imprisonment -- 1 year; 


(5) for a statutory penalty or forfeiture -- 
1 year; 


(6) on an executor's or administrator's 
bond -- 5 years; on any other bond or single 
bill, covenant, or other instrument under 
seal -- 12 years; 


(7) ona simple contract, express or 
implied -- 3 years; 


(8) for which a limitation is not other- 
wise specifically prescribed -- 3 years. 


This section does not apply to actions for breach 
or contracts for sale governed by § 28:2-725. 
(Dec. 23, 1963, 77 Stat. 510, Pub. L. 88-241, 
§ 1, eff. Jan. 1, 1964; Aug. 30, 1964, 78 Stat. 
677, Pub. L. 88-509, § 2.) 


§ 12-309 Actions against District of Columbia 
for unliquidated damages; time for 


notice. 


An action may not be maintained against the 
District of Columbia for unliquidated damages 


of person of [sic] property unless, within six 
months after the injury or damage was sustained, 
the claimant, his agent, or attorney has given no- 
tice in writing to the Board of Commissioners of 
the District of Columbia of the approximate time, 
place, cause, and circumstances of the injury or 
damage. A report in writing by the Metropolitan 
Police Department, in regular course of duty, is 
a sufficient notice under this section. (Dec. 23, 
1963, 77 Stat. 511, Pub. L. 88-241, § 1,' ‘eff. 
Jan, a 1964. ) 


ARGUMENT 
I 


The investor's action is barred by the statute 
of limitations. 


Section 12-301, D. C. Code, 1967, provides ‘ pertinent part 


"Except as otherwise specifically provided 
by law, actions for the following purposes may 
not be brought after the expiration of the period 
specified below from the time the right to! main- 
tain the action accrues: 


* * * 


"(3) for the recovery of damages for an 
injury to real * * * property -- 3 years; 


* * * } 
"(8) for which a limitation is not other- 
wise specially prescribed -- 3 years." 


The essential thrust of the investor's action below was that the 
District of Columbia Commissioners wrongfully refused to close the 
alleys in question due to the objections of RLA. As such, the investor's 
action appears to sound in negligence and was, in fact, so characterized 
by the court below (A. 65). While the action might arguably be charac- 
terized as one for injury to real property (i.e., the properties bisected 
by the alleys as diminished in value by the investor's non-ownership of 
the alleys), it is clear that either type of action is subject to a three- 
year period of limitation prescribed by § 12-301(3) and (8) quoted 
above. 

The official disapproval of the closing of the alleys and thus the 
injury to the investor occurred as a result of a public hearing held by 
the District of Columbia Commissioners on July 27, 1960 (A. 62). 

The trial judge found as an undisputed fact that the investor was given 


proper advance notice of this hearing (A. 63), and the investor testified 


below that he failed to attend the hearing "only because * * * [he] never 


made a practice of" attending hearings of this kind since he "never 
had any difficulty before."" (A. 63, 101.) The trial judge also found 
as an undisputed fact that official notice of the results of the public 
hearing of July 27, 1960, was also sent to the investor and that such 
results were additionally published locally for a period of 14 consecu- 


tive days (A. 63). Nonetheless, the investor did not file suit in the 
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court below until more than three years later on October 29, 1965, when 


he endeavored to mandatorily enjoin the closing of the alleys by the Com- 
missioners of the District of Columbia. And he did not change his 
theory of the case from one for equitable relief to one for damages 

until March 18, 1968. i 

Against this background, it is clear that the investor did not, as 
legally required, file suit within the three-year period following the 
alleged injury sustained by him. Cf. Fort Meyer Sea Food Packers Inc. 
v. Steptoe and Johnson, 127 U. S. App. D. C. 93, 381 F. 2d 261 (1967). 
It is likewise clear that at the time the three-year period of limitations 
commenced to run, the investor was given ample notice of the official 
action allegedly causing the injury. Cf. D. C. Armory Board v. Volkert, 
131 U. S. App. D. C. 74, 402 F. 2d 215 (1968). It follows that the in- 
vestor's action for damages against the District of Columbia is barred 
by § 12-301, supra. 

Apart from considerations involving § 12-301, supra, it is clear 
that the factual background of this case readily lends itself to the appli- 
cation of a more specific statute of limitations Reerenedl to bar untimely 
damage actions against the District of Columbia. Thus, § 12-309, 


-D. C. Code, 1967, provides in pertinent part that: 


"An action may not be maintained against 
the District of Columbia for unliquidated dam- 
ages to person of [sic] property unless, within 
six months after the injury or damage was sus- 
tained, the claimant, his agent, or attorney has 
given notice in writing to the Board of Commis- 
sioners of the District of Columbia of the approxi- 
mate time, place, cause, and circumstances of 
the injury or damage. * * *'' 


The investor's failure to give the notice required by this enact- 
ment similarly barred his action below. Cf. District of Columbia v. 
Smith, 271 A. 2d 786 (1970) (Petition for allowance of appeal granted 
March 5, 1971, U. S. No. 24,958). 


0 


Because the investor litigated the issue in- 
volved in a previous condemnation action 


he is estopped from relitigating the issue 


in the instant case. 


The investor seeks damages equal to the difference between the 
value placed upon his parcels in the previous condemnation case without 
regard to the alleys in question, and the value of such parcels as aug- 
mented by the value of such alleys after closure. His second amended 
complaint (A. 36) asserts in this regard that in the condemnation action 
the court excluded evidence as to the value of his parcels as augmented 
by the alleys. But as this Court noted in considering the investor's ap- 


peal in that same action: "The district court concluded that the alleys 
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were not closed because the Commissioners of the District of Columbia 
had not taken the necessary action to close them." : Nash v. D. C. 
Redevelopment Land Agency, 129 U. S. App. D. C.: 348, 349, 395 F. 
2d 571, 572 (1967). This Court then went on to note that (id): 
" * * * The discretion exercised by the dis- 

trict judge with respect to the zoning and alley 

questions so plainly warrants no correction by 

us that we do not pursue the matter further, * * *'"" 
Moreover, the investor was by no means precluded in the condemnation 
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proceeding from seeking a jury instruction based on the alley closing 


aspect of the case in the context of the overall value of his property, and 


from appealing any related judicial rulings to this Court. Reservation 


Eleven Associates v. District of Columbia, 136 U. S. App. D. C. 311, 


420 F. 2d 153 (1969). 

Having once unsuccessfully litigated the issue of whether the 
bisecting alleys must be regarded as assimilated into his land for pur- 
poses of assessment of damages and, as such, a compensable element 
of value, the investor seeks to relitigate that issue here. Under pre- 
vailing notions of res judicata, he should not be permitted to do so, for 
considerations of judicial economy and public policy preci relitigation 


of an issue laid to rest in a former proceeding. See Commissioner v. 
eels 


Sunnen, 333 U. S. 591, 597 (1948); Jefferson School of Social Science v. 


Subversive Act. Con. Bd., 118 U. S. App. D. C. 2, 8, 331 F. 2d 76, 
82 (1963). 

While the District of Columbia was not a party to the antecedent 
condemnation action, there are two reasons why it may nonetheless 
avail itself of the condemnation judgment as a basis for estopping the 
investor in the case at hand. 

First, the District is in privity with RLA. Cf. Commissioner 
v. Sunnen, supra, 333 U. S. At 597. As this Court pointed out in 
Jefferson School of Social Science, supra, "the term ‘privity’ is an 
elusive concept, without any precise definition of general applicability." 
118 U. S. App. D. C. at 9, 331 F. 2d at 83. And in Bruszewski v. 
United States, 181 F. 2d 419, 423 (3rd Cir. , 1950), Judge Goodrich, 
in his concurring opinion, observed that privity: 

" * * * is merely a word used to say that the 
relationship between the one who is a party on 
the record and another is close enough to in- 
clude that other within the res judicata." 
Viewing the doctrine of res judicata in a modern context, it is fair to 
say that a determination of privity is always in order where a court is 
satisfied that the rights and interests of the party sought to be estopped 


in subsequent litigation have been substantially protected in the first lit- 


igation. Pennington v. Snow, 471 P. 2d 370, 375-376 (Alaska, 1970). 


The factors which combine to compel a privity determination 
here are indeed persuasive. While RLA is technically a Federal 
Agency -- Goddard v. District of Columbia Redevetonient Land Agency, 
109 U. S. App. D. C. 304, 287 F. 2d 343 (1961) -- its operations are 
local operations conducted for the benefit of local inhabitants in con- 
junction withthe local governing authority. See §§ 5-701 through 5-719, 
D. C. Code, 1967. In addition, the Commissioner of the District of 
Columbia, in fact, appoints the members of RLA's Board of Directors 
and adopts, amends, and repeals its bylaws and regulations for the 
exercise of its powers under §§ 5-701 through 5-719, supra. See 


Reorganization Plan No. 4 of 1968, D. C. Code, 1967, Supp. IV, 1971, 


Title I, Appendix, at 57. Cf. § 5-703(a), D. C. Code, 1967. Further, 


one-third of the cost of the redevelopment programs in which RLA en- 
gates must be paid with District of Columbia monies. | 42 U.S. C. A. 
§ 1454. Consequently, the District's substantial financial and govern- 
mental interest in RLA gives rise to a relationship of sufficient close- 
ness to justify a determination of privity in the case at hand, particu- 
larly since the investor's interests were accorded ample protection in 
the first proceeding. It is manifest in this latter regard that the in- 
vestor had full and fair opportunity to litigate the issue of whether the 


alleys in question should inure to his benefit as compensable elements 


of value. Cf. Reservation Eleven Associates v. District of Columbia, 


Supra. He, in fact, attempted to do so and, when he was denied the 
relief requested, he obtained review by this Court. That his efforts 
in this respect were unsuccessful manifestly does not preclude a judi- 
cial determination of privity in the instant case. 

Second, under the better reasoned view and modern decisional 
trend, it is not necessary that there be privity or mutuality of estoppel 
in order to foreclose relitigation of an issue formerly tendered to a 
court. Courts have made it plain in this regard that, except when neces- 
sary to avoid injustice, a litigant such as the District in this case may 
preclude relitigation of an issue by an adversary, even though a stranger 
to the former proceeding. Applied here, because the investor was a 
party to the former proceeding and there had a full and fair opportunity 
to litigate the issue of the alleys as a compensable element of value, 
the District's absence from such a proceeding is not preclusive of its 
reliance on the doctrines of res judicata and collateral estoppel. 
Bruszewski v. United States, Supra; Williams v. Ocean Transport 
Lines, Inc., 425 F. 24 1183, 1190 (3rd Cir., 1970); Graves v. 


Associated Transport, Inc. 


Maryland v. Capital Airlines, Inc., 267 F. Supp. 298 (D. Md. , 1967); 
Owen v. Simons, 134 A. 24 92 (D. C. Mun. App. , 1957); Pennington v. 


, 344 F. 2d 894 (4th Cir. , 1965); State of 


Snow, supra; Annot: 31 A. L. R. 3rd 1044, 1067. 


A succinct statement of the governing principle, together with 
its underlying rationale, was set forth in State of Maryland v. Capital 
Airlines, Inc., supra, in which the Court said (267 F. Supp. at 303- 
304): 


" * * * the philosophical basis for the doctrine 
of collateral estoppel is that a party should have a 
full and fair day in court to be heard on the issue 
but should not be able to litigate that issue ad 
nauseam. There must be an end to litigation at 
some point. In view of the crowded dockets of the 
courts today, ancient principles must give way to 
principles based on today's realities so long as 
these new principles do not deprive a litigant of 
his day incourt. In formulating a principle of 
law, a court does not sit ina vacuum. Rather, 
it must weigh the rights of an individual litigant 
with the rights of society. In coming to its con- 
clusion, the court has taken into account not only 
the right of each litigant to have his day in court, 
but also the rights of other litigants who might 
have to wait to have their day in court because 
one litigant is allowed to litigate the same issue 
over and over again. * * *" 


The Court went on to recite the oft-considered criteria which 


should be applied in cases such as the instant one, stating (id. at 304) 
that: 


" * * * Four questions must be answered in the 
affirmative in order for the doctrine of collateral 
estoppel to be applicable. Three of them were 
formulated by Justice Traynor in Bernhard, supra, 
122 P. 2d at 894-895. 'Was the issue decided in 
the prior adjudication identical with the one pre- 
sented in the action in question? Was there a final 


judgment on the merits? Was the party against 
whom the plea is asserted a party or in privity 
with a party to the prior adjudication?" Was the 
party against whom the plea is asserted given a 
fair opportunity to be heard on the issue?" 

This criteria has been unmistakably met here. The two pro- 
ceedings involved the identical issue of whether the alleys in question 
are compensable elements of value; the prior condemnation proceeding, 
in fact, ended in a final judgment on the merits; the investor as the 
party against whom the estoppel is asserted was an actual party to the 


prior condemnation proceeding; and, finally, the investor had a full and 


fair opportunity to litigate the issue involved in that proceeding in both 


the court below and in this Court. See Nashv. D. C. Redevelopment 


Land Agency, supra. 

Unquestionably, therefore, the condemnation judgment effectively 
barred the relief sought by the investor in the case at hand. 

While the court below did not decide the case on the basis of 
applicability of the doctrine of res judicata or the statute of limitations 
(see Argument I, supra), these matters were called to the court's at- 
tention by the District and may be relied on here, for, as the Supreme 
Court observed in Helvering v. Gowran, 302 U. S. 238, 245 (1937): 

"In the review of judicial proceedings the rule 
is settled that if the decision below is correct, it 


must be affirmed, although the lower court relied 
upon a wrong ground or gave a wrong reason. * * *" 


And see Dandridge v. Williams, 397 U. S. 471, footnote 4 at 475-476 
(1960), to the effect that a cross-appeal is not recess to preserve 
appellate litigation of such matters. See also the more recent case of 
French v. Corrigan, 432 F. 241211, 1214 (7th Cir. , 1970). Of course, 
the District by no means concedes that the additional ground relied on by 
the lower court was, in fact, a "wrong ground" and will demonstrate 


its correctness in Argument III, infra. 


mm 


In refusing to close the alleys because of their 
need for redevelopment purposes, the Dis- 


trict of Columbia Commissioners engaged in 
the performance of a top level Giscre onary) 


act, nontortious in character. 

Turning to the merits of the case, it appears that the investor 
would equate a top level refusal to close a public alley with an action- 
able tort for which the District must respond in damages. The record 
shows that the official refusal to close the alleys in question followed a 
public hearing held by the District of Columbia Commniactoners on 
July 27, 1960, and was specifically based on RLA's objections that the 
land encompassed by the alleys would be needed for redevelopment pur- 


poses. (A. 62, 63.) Further, the investor's own exhibit discloses that 


"as early as October, 1957,"' these alleys were "part of a general 


urban renewal plan" (A. 69-71). 


The applicable statutes make it abundantly clear that decisions in- 
volving the closing of alleys are highly discretionary top level policy 
decisions which go to the very nature of the governing function. Sections 
7-303, 7-305, 7-401, 7-402, D. C. Code, 1967; Reservation Eleven 
Associates v. District of Columbia, 136 U. S. App. D. C. 311, 313- 
314, 420 F. 24153, 155-156 (1969). And precedent cogently supports 
the proposition that '" * * * it is not a tort for government to govern 
* ** 1 Dalehite v. United States, 346 U. S. 15, 57 (1953) (dissenting 
opinion of Justice Jackson); Spencer v. General Hospital of the District 
of Columbia, 138 U. S. App. D C. 48, 49, 425 F. 2d 479, 489-490 
(1969) (concurring opinion of Judge Wright); Muskopf v. Corning 
Hospital District, 55 Cal. 2d 211, 11 Cal. Rptr. 89, 359 P. 2d 457, 

462 (1961); Evangelical United Breth. Church of Adna v. State, 67 
Wash. 2d 246, 407 P. 2d 440, 444 (1965); Visidor Corp. v. Cliffside 


Park, 48 N. J. 214, 225 A. 24105 (1966); Jaffe, Suits Against Govern- 


ments and Officers: Damage Actions, 77 Harv. L. Rev. 209, 237 (1963). 


The logical applicability of this proposition in cases such as the 
instant one is graphically illustrated by Visidor Corp. v. Cliffside Park, 
supra, for the position of the investor is no more advantageous than that 
of the tavern operator in that case. Essentially involved there was an 


official designation of certain avenues as one-way streets, which was 


subsequently voided in legal proceedings as unauthorized by ordinance. 


In the same proceedings, the tavern operator sought to recover damages 
for loss of profits resulting from the unauthorized official action. But 
the Court was quick to reject this damage claim, designating the govern- 
mental action as "nontortious" (225 A. 2d at 107). Stating the emi- 
nently sound policy considerations which compelled its holding, the 
Court said (225 A. 2d at 109): 


"Municipalities have been vested with broad 
regulatory powers for the advancement of the 
public health, safety or welfare * * *; these of 
course encompass customary traffic regulations 
including the designation of one-way streets. * * * 
If the Borough had proceeded through an approved 
ordinance designating Marion Avenue as a! one- 
way street, there presumably would have been 
the economic business loss, but society could 
rightly expect that Visidor bear such loss ‘without 
recourse. That much is not disputed by Visidor. 
* * * Tt claims, however, that since here the 
Borough did not so proceed, the illegality of its 
action may in itself be deemed a sufficient basis 
on which to support the damage claim. If this 
approach were accepted, damages could be re- 
covered from a municipality whenever there was 


a showing of harm resulting from municipal zoning, 


licensing or other restriction later declared invalid. 
The absence of any right to such damages ‘has been 


generally assumed in our State. Though our law 

reports are full of proceedings for the setting aside 

of restrictive municipal ordinances and resolutions, 

none, so far as we know, has ever been accom- 

panied or followed by any damage recovery. Else- 

where the courts have for policy reasons expressly 
denied such recovery with substantial consistency. * * *" 
[Citations omitted; emphasis added. | 


This reationale is, of course, even more appropriate here, for 
instead of depicting a plainly invalid administrative action like the street 
designation in Visidor Corp. , the record in the instant case convincingly 
reveals that, if the District of Columbia Commissioners had acted dif- 
ferently on July 27, 1960, by closing the alleys in favor of the investor, 
they would have thereby engaged in the improper giving away of public 
property admittedly then needed for redevelopment purposes. Indeed, 
such is the plain thrust of Reservation Eleven Associates v. District of 


Columbia, supra, upon which the investor so strongly relies. 


Reservation Eleven Associates, a condemnation case, involved 


certain alleys which the condemnee sought to have treated as compen- 
sable elements of value inuring to his benefit. The taking of the city 
block of property bisected by these alleys occurred on December 22, 
1965. Previously, in 1959 and again in 1961, applications were made 
for the partial and complete closing of the alleys. Although these appli- 
cations were never acted upon, it then appeared that the alleys might be 
needed in connection with the future construction of an inner city free- 
way. As here, it was contended that the failure to close the alleys was 
arbitrary, but this Court rejected the contention, stating (136 U. S. App. 
D. C. at 313-314, 420 F. 2d at 155-156): 
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"Under the pertinent statutes the Commis- 
sioners had discretion whether or not to close 
an alley. The Commissioners' refusal to close 
the alleys because of the possibility that they 
might be needed for the freeway was not an 
arbitrary abuse of discretion. * * * It was rea- 
sonable for the Commissioners to decline to 


give away or exchange government property 
that was likely to be needed in the discernible 
future." [Footnote omitted; emphasis added. | 


The condemnee additionally claimed that the probability of the 


alley closings prior to the taking should have been submitted to the jury. 


This Court also rejected that claim, stating (136 U. S. App. D. C. at 
| 


315, 420 F. 2d at 157) that: 


'" * * * The proof offered was not adequate to 
show that a knowledgeable buyer and seller acting 
on the proffered evidence just prior to the taking 
of Reservation 11, would have agreed to a pre- 
mium based on the likelihood of the closing of the 
alleys in view of the Commissioners’ refusal on 
two occasions to take such action because of a 
probable future government need of the land. As 
the Judge noted in his memorandum, it was not a 
specific taking that blocked the alley closings but 
"long-standing amorphous ever-changing plans 
which might involve the particular property at 
some indefinite future time in some indefinite 
future way.' The proffer ties the earlier denial 
of the closing to the highway plans which appellee 
claims have been under consideration since 1946. 
These highway plans were not conclusively set, 
but were still in the proposal stage. _ Even absent 
any specific set of highway plans, the evidence 
does not show anything beyond conjecture that the 
alley closing would have been approved. " Em- 


phasis added. 


It is difficult to conceive how Reservation Eleven Associates 
will lend support to the position of the investor for the obvious rule to be 
deduced from that case is that a governmental refusal to close any alley 
in favor of an abutting land owner cannot be considered arbitrary unless 
at the time of such refusal there is no possible likelihood that the land 
contained therein will be needed for governmental purposes. It is 
also clear, from the language quoted and underscored above, that the 
greater the likelihood that an alley will be needed for governmental 
purposes, the more valid the governmental action in refusing to close 
it. Applied here, the investor's evidence established that as early as 
1957 the alleys were part of a general urban renewal plan and that, in 
1960, at the time of the official refusal to close them, this plan was 
much more definite. To suggest, as does the investor, that the evolu- 
tion from an indefinite redevelopment plan to a definite one invalidates 
rather than bolsters the refusal to close alleys falling within the ambit 


of such a plan is to disregard the essential thrust of Reservation Eleven 


Associates. Any other rationale would have the manifestly undesirable 


effect of compelling local governing officials to give away land speci- 
fically earmarked for public purposes. Yet this is precisely the con- 
tention of the investor. The District submits that the very statement 


of such a contention shows why it must be rejected. 
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The investor additionally relies on Carl M. conan Associates, 
Inc. v. State Roads Commission, 252 Md. 319, 250 A. 2d 250 (1969), 
and H & R Corporation v. District of Columbia, 122 U. S. App. D. C. 
213, 351 F. 2d 740 (1965). These cases do not parallel one in which 
the government is called upon to respond in damages for its failure to 
close an alley in favor of a private property owner. : Instead, they in- 
volved condemnation proceedings concerned with the renee on the fair 
market value of the condemnee’s property of an arbitrarily withheld 
zoning classification (as in Freeman) or a possible future zoning classi- 
fication (as inH & R Corporation). As this Court made plain in Reser- 
vation Eleven Associates, however, there is an obvious difference be- 
tween a non-exercise of governmental zoning power designed to prevent 
a citizen from making a more advantageous use of his privately owned 
land, and a top level governmental refusal to give ars publicly owned 
land knowing that such land will be required for public purposes in the 
future. See 136 U. S. App. D. C. at 314 and 316, 420 F. 2d at 156 
and 158. | 

In sum, this case involves nothing more than a top level policy 


decision whereby the District of Columbia Commissioners refused to 


make a gift to the investor of land concededly needed for redevelopment 


purposes. This administrative ruling plainly constituted a discharge 


of a governmental duty owing to local residents as opposed to a breach 
of a duty owing to the investor. On no rational theory, therefore, can 


such governmental action give rise to an actionable tort. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that appellants’ 
action is barred by the statute of limitations as well as by considera- 
tions of res judicata and collateral estoppel. It is additionally submitted 
that appellants advance no substantive basis for imposing liability upon 
the District of Columbia. On any and all of these theories, the judg- 
ment below should be affirmed. 
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Argument: 


I. This Action Was Commenced Within the Period 
Provided by the Statute of Limitations 


II. This Court Has Never Had Before It Either the 
Issues Presented Here on Appeal or the Merits 
of This Cause 

JIL. In Refusing To Close the Alleys, the District of 
Columbia Commissioners Acted in an Arbitrary 
Manner, Non-Diseretionary in Character in 
View of the Specific Redevelopment Plan Al- 
ready Adopted by Them and the Admission That 
But for the Opposition of R.L.A. the Alleys 
Would Have Been Closed 


CITATIONS 
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Fort Myers Seafood Packers, Inc. v. Steptoe and John- 
son, 127 U.S. App. D.C. 93 (1967) 

Nash v. D.C. Redevelopment Land Agency, 129 U.S. 
App. D.C. 348, 395 F. 2d 571 (1967) 

Reservation Eleven Associates v. D.C., 136 U.S. App. 
D.C. 311 (1969) 


STATUTEs: 
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See. 12-301 
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United States Court of Appeals 


For rae Disreicr or Conumsra Crecurr 
No. 24,559 
Donan S. and Syuvia K. Nasu, Appellants, 
v. 


Water M. Tosrrner, er AL., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR THE APPELLANTS 


I 


This action was commenced within the period provided by the 
Statute of Limitations. 


The District of Columbia statute requires actions to be 
brought within three years ‘from the time the right to 
maintain the action accrues.”? D.C. Code (1967 Ed.) See. 
12-301. This has been consistently construed to mean the 
time when the plaintiff suffers injury. In this case, the 
plaintiffs suffered injury when their property was taken 
in condemnation and the valuation awarded was based 
upon the property being considered bisected by alleys not 
owned by plaintiffs. 


This Court has considered and declined to follow the 
special rule which holds that the time begins to run from 
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the doing of the act that afterwards results in injury, and 
has followed the general rule holding that the time runs 
from the time the plaintiff suffers injury. Fort Myers 
Seafood Packers, Inc. v. Steptoe and Johnson, 127 U.S. 
App. D.C. 93 (1967). 


Additionally, since notice of the non-action of the Com- 
missioners on July 27, 1960, was mailed to an incorrect 
address, (to the plaintiffs’ brother, who had no interest 
in the property) plaintiffs had no actual knowledge of the 
District’s refusal until July, 1965, when informally so ad- 
vised during negotiations with RLA for purchase of the 
property. 


The requirement of Sec. 12-309, D.C. Code, 1967, was 
fully satisfied upon the filing, in the U.S. District Court 
for the District of Columbia, of Civil Action 2710-65 on 
October 29, 1965. The Complaint filed therein and served 
upon the Commissioners, set forth in detail the information 
required by Sec. 12-309. 


II 


This Court has never had before it either the issues presented 
here on appeal or the merits of this cause. 


When this Court, in deciding Nash v. D.C. Redevolpment 
Land Agency, 129 U.S. App. D.C. 348, 395 F. 2d 571 (1967), 
concluded that it would not disturb the lower Court’s exer- 
cise of discretion with respect to the ‘‘alley closing’’ ques- 
tion as it has been called, it was dealing specifically with 
whether or not the lower Court erred in failing to advance 
and to determine, preliminary to the hearing on valuation, 
another case contesting title to a portion of the condemned 
property. This Court plainly did not in any way consider 
the merits of the ‘‘alley closing’? matter because the lower 
Court had deliberately separated the two cases, having 
determined that the suit contesting ownership of the alleys 
need not be heard prior to the condemnation case. 
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It is appropriate to point out here that when the instant 
case was filed in the District Court on October 29, 1965, it 
sounded in equity and requested that the Court order de- 
fendants to close the alleys in question, in accordance with 
plaintiffs’ original petition, filed in 1957, and included the 
usual prayer, ‘‘[a]nd for such other and further relief as 
to this Court may seem just and necessary.”’ 


Coincidentally, and unknown to plaintiffs, the condemna- 
tion case (Civil Docket Number 33-65) was filed the same 
day. Thus, when the condemnation case came up for hear- 
ing, the matter of title to the alleys was undecided. It was 
for this reason that plaintiffs requested that the ‘‘alley 
closing’’ case be advanced for hearing prior to the hearing 
on valuation by the condemnation jury. The issues pre- 
sented to the Court at that time were twofold: not only 
was there the basic question of (1) valuation of the prop- 
erty considered as bisected by the alleys, but also (2) the 
question raised by the filing of C.A. 2710-65—should the 
alleys in question have been closed by the defendants in 
July, 1960, and the jury be instructed to consider the value 
of the property as a whole with its concomitant increased 
value? 


Notwithstanding plaintiff’s urging that the ‘‘alley clos- 
ing’’ issue be resolved prior to the condemnation hearing, 
the District Court denied plaintiffs’ motions and sub- 
mitted to the condemnation jury the question of valuation 
considering the property as bisected by the alleys. Its dis- 
cretion, thus exercised, was undisturbed by this Court upon 
appeal. It thus left to future consideration (to-wit, the 
trial of the instant case) the question of equitable owner- 
ship of the alleys at the time of taking by the defendants 
in October, 1965, and the logically following question 
whether or not there was a probability of closing of the 
alleys just before the time of taking. It was, of course, 
plaintiffs’ contention in the Court below that the alleys 
were, or should have been (by equitable estoppel) closed 
and the property considered with its thus enhanced value 
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as a whole. Motions were timely filed and the original 
Complaint amended from time to time, appropriately to 
the continuum of the two cases. 


Plaintiffs are now before this Court seeking the amount 
by which they were damaged as the result of the District 
Court having submitted to the condemnation jury the issue 
of value of plaintiffs’ property at the time of taking con- 
sidered as bisected by the alleys, when, as they assert, the 
alleys should have been considered as closed since July, 
1960. 


Perhaps the most persuasive argument in determining 
whether or not this Court has had before it the merits of 
the ‘‘alley closing’? case is provided by its own words 
disposing of the cross appeals in the condemnation case: 


‘“‘The landowners’ appeal asserts that the District 
Court erred in proceeding with the condemnation pro- 
ceedings before determining, (1) whether certain 
alleys had been closed and thereby made part of the 
condemned property and, (2) whether the- current 


zoning classification was correct.”? [Emphasis sup- 
plied] 


Nash v. D.C. Redevelopment Land Agency, 129 U.S. App. 
D.C. 348, 395 F. 2d 571 ( 1967). 


qr 


in character in view of 
already adopted by them 
the opposition of RLA the 
Defendants demonstrate remarkable incredulity at plain- 
tiffs’ interpretation of the Reservation Eleven case (Reser- 
vation Eleven Associates v. D.C., 136 U.S. App. D.C. 311 
(1969)) as standing for the Proposition (as stated by de- 
fendants): “. . . that the evolution from an indefinite 
redevelopment plan to a definite one invalidates rather than 
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bolsters the refusal to close alleys falling within the ambit 
of such a plan. ..’’ (Br. 31). Defendants contend that the 
rule to be deduced from that case is that such a refusal can 
be considered arbitrary only when there is ‘‘no possible 
likelihood’’ that the alley will be needed for governmental 
purposes (Br. 31). 


Under those circumstances, taking into consideration the 
constant growth of both government and city, it would seem 
unlikely that the exercise of discretion to whatever degree 
and in whatever direction would be considered arbitrary. 


Such was clearly not the intent of this Court in that case. 
The Court agreed with the District Judge that Reserva- 
tion Eleven would be like the zoning cases (discussed in 
Appellants’ Brief) if ‘it should prove to be the fact that 
the alleys would be likely to be closed but for the first 
public announcement of a definitive decision to put the free- 
way across the property,”’ and then drew the critical dis- 
tinction: that previous alley closing applications had been 


opposed by the Highway Department “not because its plan 
then was settled or approved, but merely because there was 
a possibility the freeway would involve this property,’’ and 
that the issue of probability of alley closing was therefore 
“*too conjectural’? and ‘‘remote.’’ 


The facts in the instant case satisfy the rule expressed 
by this court in distinguishing Reservation Eleven from 
the zoning cases relied upon by appellants in that case 
(and by plaintiffs in this case). The instant case supplies 
two essential elements which, had they been present in 
Reservation Eleven would have permitted the District 
Judge to submit to the jury the issue of probability of 
alley closing: (1) the stipulation by defendants that the 
alleys would have been closed but for the objection by the 
Redevelopment Land Agency that the property (the alleys) 
were in the Urban Renewal Project Area Northwest Proj- 
ect #1, and, (2) that the Urban Renewal Project Area 
was not a mere ‘‘possibility’’ but a certainty, promulgated 
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by a resolution of the Board of Commissioners, dated J: uly 
14, 1960, almost two weeks before the objection by the Re- 
development Land Agency that admittedly was the sole 
reason for the application being refused. 


Thus, the ‘‘discretion’’ exercised by ‘‘top level govern- 
ment”’ in refusing to close the alleys in question, is nullified 
and amounted in this ease to an attempt by the defendants 
to “‘preserve the land for a still different use and to take 
the land for that purpose at a cheap price.”” Reservation 
Eleven Associates, Inc. v. District of Columbia, supra. 


Respectfully submitted, 


Wr1um T. Hannan 
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Rap F. Bertow 
Kent D. Txorvup 
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